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FELIX M. WARBURG 


The Editorial Board records with the deep- 
est regret the death, on October 20, of Felix 
M. Warburg, founder of THE ARBITRATION 
JOURNAL. It was due to his interest and 
vision that THE JOURNAL was made finan- 
cially possible and to his international insight 
that a section on international arbitration is 
to be added to THE JOURNAL. Under his 
leadership as Chairman of the Board of the 
American Arbitration Association the ad- 
vancement of justice, which he always had at 
heart, and the reconciliation of opposing 
views and the harmonizing of discord have 
gone steadily forward until a system of amity 
now covers the western hemisphere and inter- 
national commercial relations in the name of 
arbitration. 
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FOREWORD 


THE friendly reception accorded THE ARBITRATION JOURNAL dur- 
ing the first year of its publication has been most gratifying. 
The interest taken in its future development, particularly in 
foreign countries, and the suggestions made for its improve- 
ments, have led the Editorial Board to make certain recommen- 
dations to the Executive Committee of the American Arbitration 
Association. One of these concerns the rearrangement of ma- 
terial and the addition of an International Section to future 
issues of the JOURNAL. This recommendation has been approved 
by the Executive Committee and a Committee on International 
Arbitration is being appointed to prepare the plan for such a 
section, to appear in the January issue. 

This section will mark the second new field to be covered by the 
JOURNAL since its publication in January of this year. Because 
of the growing importance which conciliation and arbitration 
are playing in the industrial field and the fact that a constantly 
increasing number of disputes between management and labor 
are being voluntarily referred to the Association for arbitration, 
a section of the JOURNAL devoted to Industrial Arbitration was 
added in the April issue. With the establishment of the Volun- 
tary Industrial Arbitration Tribunal, announced in this issue, 
this department of the JOURNAL is expected to become of especial 
importance. 

For a young publication, the distribution of the JOURNAL 
covers a remarkably wide range. Its readers are spread over 
fifty-nine foreign countries and practically every state in the 
United States. In addition to its regular subscribers in Central 
and South American countries, a special edition, in Spanish, of 
the section on “Inter-American Commercial Arbitration and 
Goodwill” is distributed to business men and commercial organi- 
zations of those countries through the facilities and with the 
cooperation of the Pan American Union and the Inter-American 
Commercial Arbitration Commission. 

Hundreds of messages of interest and goodwill have been re- 
ceived by the publishers of the JOURNAL since the appearance 
of its first number, and have helped to shape the policies of its 
future development. 





ARBITRATION IN MATRIMONIAL MATTERS 


BY 
ALEXANDER LINDEY * 
Member of the New York Bar 


SHAKESPEARE referred to time as “ that old common arbitrator ”’, 
and he was doubtless right. Marriages do not, as a rule, go on 
the rocks suddenly ; ordinarily there is a period, varying in length, 
during which the parties quarrel, make truce, quarrel anew and 
drift apart. The unfortunate thing is that when the final blow-up 
comes and the last vestige of hope for reconciliation vanishes, the 
parties are not content to wait for time to smoothe out ruffled 
tempers and heal old wounds. They want a showdown, and they 
want itin a hurry. And unless some element of sanity or decency 
enters the situation, they are likely to find themselves embroiled 
in litigation. 

There are two other solutions, both preferable to suit. One is 
settlement by arbitration, the other by agreement. And even 
when the latter is resorted to, arbitration continues to play an 
important role. 

During the last decade or two, there has been a widespread 
tendency to solve marital troubles—where reconciliation could 
not be brought about—by agreement instead of by litigation. 
Going to court means delay, expense, bitterness, often unsavory 
publicity, and sometimes open scandal. Settlement by contract 
is swift, private, inexpensive and civilized. Unless the parties are 
bent on notoriety, extortion, or revenge, or are emotionally or 
mentally sick, or receive bad advice, there is no reason why they 
should go to court. Whether or not they are contemplating di- 
vorce, they can adequately protect their interests and those of 
their children by a properly drawn separation agreement.’ If 


they cannot see eye to eye on some of the terms, they can arbitrate 
them. 


* Author of SEPARATION AGREEMENTS AND ANTE-NUPTIAL CONTRACTS. 

1 Although such agreements were frowned on by the courts in the early 
development of the law, today they are valid and enforceable in practically 
all jurisdictions. 
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If it is important to prevent, by means of an agreement, the 
airing of matrimonial troubles in court when they occur, it is 
equally important to see to it that a dispute arising later should 
not lead to litigation. Unless there are persuasive considerations 
to the contrary, an arbitration clause should be inserted in every 
separation agreement. 

There is no need to rehearse in detail the advantages of arbi- 
tration in an ordinary case: speed in obtaining relief, privacy 
in hearings, informality of procedure, savings in expense, con- 
sideration by a qualified or sympathetic person (or board) of 
the parties’ own choosing, instead of by run-of-the-mill juries. 
It should be noted, however, that all these benefits, substantial 
as they are in any commercial dispute, are brought into sharper 
focus and acquire even greater value in connection with ques- 
tions arising under separation agreements. A merchant may be 
able to wait a few months for the price of the goods he sold; he 
may not feel particularly aggrieved against his debtor; he may 
not be concerned about publicity or expense or matters of evi- 
dence; the point involved may well be one an ordinary jury can 
adequately pass upon. On the other hand, most disputes under 
a separation agreement cannot be indefinitely deferred; the 
parties are apt to be quite impatient of legal red tape when it 
comes to proof; they will certainly wish to keep the affair from 
the tabloids; an arbitrator of their own choosing, acquainted 
with their past history, their idiosyncrasies and their personal 
problems, is much more likely to reach a practical and intelligent 
decision than a “ cold” jury. 

The common practice is to insert a general arbitration clause 
in separation agreements, reading substantially as follows: 

Any dispute or misunderstanding arising out of or in connection with 
this agreement shall be referred to [John Doe] as sole arbitrator. His 
decision shall be final and conclusive. In the event of his inability or 


unwillingness to serve [Richard Roe] shall act as substitute arbitrator, 
with like power. 


Another form of clause reads as follows: 


Should any dispute or misunderstanding arise out of, or in connection 
with, this agreement, recourse shall be had to arbitration. Each party 
shall choose an arbitrator, and the two arbitrators shall choose a third. 
The decision of the majority of the arbitrators shall be binding and 
conclusive, and may be rendered in such form that a judgment may be 
entered thereon in the courts of the State of [New York]. 








, 
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Here is still another form: 


Any and all disputes or controversies arising under or out of or in 
connection with or relating to or regarding this agreement (including 
any dispute or controversy as to any breach thereof or the meaning 
or construction of any part thereof) shall be settled and determined by 
arbitration under the rules of the American Arbitration Association. 


It is not unusual for arbitration clauses to contain special pro- 
visions such as: “If the subject matter of the controversy con- 
cerns the increase or reduction of periodic payments to be made 
by the husband to the wife hereunder for her support and mainte- 
nance and for the support, maintenance and education of the 
children, the arbitrators shall give due consideration to the finan- 
cial circumstances of the husband as of that time, and also to 
such independent means and/or income as the wife may then 
have.” Or: “ The arbitrators shall be guided in their delibera- 
tions by considerations looking toward the best interests of the 
children.” 

Where there has been no issue of the marriage, and the settle- 
ment takes the form of a lump sum payment, the parties will 
have no occasion to have further contact with each other after 
the settlement is consummated, and in such a case an arbitra- 
tion clause may be dispensed with. But where, because of the 

' existence of children or the nature of the alimony provisions, the 

parties must of necessity have dealings with each other over a 

period of years, differences of opinion are bound to arise which 

may prove to be a source of irritation and possibly open breach. 

Contingencies may occur which could not possibly have been 

foreseen. Consequently arbitration would seem to be an ideal 

expedient : 

Where the alimony is to be a percentage of the husband’s net annual 
income (with certain specified deductions), and the wife disputes the 
amount of the income reported by the husband, or the propriety of 
certain deductions made by him; 

Where the alimony is expressly made subject to adjustment from 
time to time, based upon changes in the financial circumstances of 
either party, and the parties cannot agree as to whether there has been 
any such change, or, the change being conceded, as to what the amount 
of the adjustment should be; 

Where the separation agreement provides that the parties are to 
confer with each other on questions relating to the children’s education, 
recreation, travel and general upbringing with a view to arriving at a 
harmonious policy, and the parties cannot agree; 





The Arbitration Journal 





Where under the separation agreement custody of the children is 
divided between the parties on a specified basis, and the parties have 
clashed for some reason; 

Where under the separation agreement the wife has the right to incur 
obligations for medical, dental, surgical and hospital expenses for 
herself and the children, to be paid for by the husband, and the husband 
disputes the necessity for such services or the reasonableness of the 
charges; 

Where the separation agreement provides that certain contingencies, 
too remote or too numerous to warrant specific treatment in the agree- 
ment, are to be left to later adjustment, and the parties cannot agree 
when the time comes. 


It should be borne in mind that although the parties can make 
a valid agreement concerning every other detail of their separa- 
tion, their stipulation as to the custody of children will not be 
necessarily enforced by the courts. It is well settled that no agree- 
ment between the parties can deprive a court of equity of its 
power over the custody of children. Should custody in one party 
prove hostile to the best interests of the children, the other party 
can, notwithstanding the existence of an otherwise valid agree- 
ment, always go into court and ask for other disposition. It 
would seem, therefore, that an arbitration award having to do 
with custody is not necessarily binding, but may be challenged 
in court by the losing party, and the court may conceivably make 
a disposition contrary to the arbitration award. However, this 
does not destroy the value of arbitration in custody matters. 
In a suit challenging an award, the court will undoubtedly give 
due consideration to the decision of the arbitrator; and in any 
event the fact that the losing party elected to challenge the award 
may be availed of by the prevailing party as evidence of bad faith 
on the other side. 

An arbitration clause has a further purpose which is not ordi- 
narily recognized. Occasionally parties about to enter into a 
separation agreement find it impossible to meet on some of the 
terms which are not immediately applicable, but may come into 
play in the remote future. In such a case, the problem should be 
left to arbitration when it actually arises. This does not mean 
that a clash is being postponed. For one thing, the contingency 
may never arise; for another, when it does arise, there may have 
been a complete change in the temper and attitude of the parties, 
and what might once have been a bitterly contested issue may be 
adjusted speedily and without rancor. 
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The inclusion of an arbitration clause in a separation agree- 
ment may serve to exert a measure of needed compulsion on the 
parties. Custody clauses frequently provide that with respect 
to important matters touching upon the health, education and 
welfare of the children, the spouse having custody shall consult 
the other spouse with a view to arriving at a harmonious policy, 
and that in the absence of such agreement, recourse shall be had 
to arbitration. It is obvious, of course, that the parties should 
not be placed in a position where they may rush into arbitration 
on the least provocation. But the machinery for arbitration can, 
if desired, be set up in such a way—for example, by providing 
that the losing party must bear the cost of arbitration, or that 
the aggrieved party must submit a detailed written complaint— 
as virtually to compel the parties to solve their problems by 
mutual agreement. 

There may be, in certain cases, special circumstances militat- 
ing against the inclusion of an arbitration clause. Where the 
separation agreement is the culmination of a long campaign of 
bickering and mutual abuse, or where one party has shown a 
persistent tendency to plague the other about details concern- 
ing the children, an arbitration clause may turn out to be a 
weapon of continued spite, and thus defeat the whole purpose 
of the agreement. Such cases are not numerous. Ordinarily, 
arbitration will be found to be a wholly effective means of 
restoring and maintaining peace and sanity between couples 
who are living apart or have been divorced. A conscientious 
attorney will earnestly urge it as part of his duty to his client 
and society. 






































ARBITRATION OF FARM DEBTS 


BY 
JOHN CARMODY 
Director, Farm Debt Adjustment Division of the Resettlement 


Administration ; 

THE largest organization of private citizens united on a national f 
scale in a common effort since the liberty loan drives is today d 
working to help the farmers adjust their debts. p 
Voluntary state and county farm debt adjustment committees, e 
under the auspices of the Resettlement Administration, have f 
499 state committee members and 12,791 county committee c 


members. In most cases these committee members are appointed 0 
by the governors of the various states and serve without salary. n 
The Resettlement Administration pays their out-of-pocket ex- h 
penses. They are chosen because of their standing in their J 
respective communities and their reputations for fairness and 
good judgment. The committees devise means of adjusting debts ¢ 
and serve as mediation boards between distressed farm debtors 
and their creditors. | 

In working out these cases the farmer-debtor is encouraged i 





to respect the rights of his creditors and to pay his just debts § 
to the full limit of his ability. It is not the policy of the Resettle- s 
ment Administration to assist any debtor to avoid payment of a 
any obligation within his power to fulfil. On the other hand the U 
creditor is urged to realize that contracts, perfectly fair when I 
they were made, may have become unduly oppressive as a result r 
of changing economic conditions and to consider the human con- f 
sequences that may result from strict enforcement. 
The methods employed to effect adjustments vary with the t 
need and practicability in each case. The most common method I 
‘is debt reduction or the lowering of a debtor’s obligations to an ‘ 
amount which he may be reasonably expected to pay under nor- 
mal conditions, considering the resources available to him. 





35,171 cases have been adjusted in this manner. Extension of t 
time for payment has resulted in the adjustment of 15,706 cases. 
939 cases have been adjusted by substantial interest rate reduc- 
tion. Under this latter method are included those cases in which 
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the lowering of the interest rate on one or more of the debtor’s 
obligation constitutes the principal factor in bringing his debts 
within his ability to pay. 4,307 cases were adjusted by combina- 
tions of the foregoing methods, and 3,775 cases were settled by 
a number of other methods, among which the following are 
common: conveyance by the debtor to the creditor of a portion 
of his property in full payment of all obligations, leaving the 
balance in debtor’s possession free and clear of encumbrance; 
leasing the farm property to the debtor by the creditor after 
foreclosure with an option to repurchase which will give the 
debtor a reasonable chance to recover the property; sale of a 
portion of property by the debtor for an amount sufficient to 
enable him to meet his debts, leaving the balance of the property 
for farming operations; and securing a loan for the debtor in 
certain cases in which the debtor would have been unable to 
obtain credit through his own resources. Through these various 
methods the debts of 59,898 farmers, amounting to $195,097,145, 
have been reduced to $145,902,273 between September, 1935, and 
July, 1937. 

How this program operates in actual practice is shown in the 
case of a debt-burdened farmer in Oregon who applied to the 
Resettlement Administration for help. This farmer, near Port- 
land, bought 30 acres of partially developed land in 1924, pay- 
ing $170 an acre, making a total of $5,100. He paid $2,100 down, 
$500 of which he borrowed from an uncle, giving the latter a 
second mortgage. The unpaid balance of the purchase price, 
amounting to $3,000, was secured by a first mortgage. He kept 
up his interest for 11 years, even though prices declined, his 
local bank failed, and sickness came. Finally he was unable to 
meet his payments and the holder of the first mortgage promptly 
filed a foreclosure suit. 

Applying to the Federal Land Bank, the farmer was notified 
that his farm justified a loan of $2,400, which they would grant 
provided that this sum would cover all his debts. Baffled, he 
applied to the Farm Debt Adjustment Committee. 

His debts totaled $4,300 including mortgages, interest, taxes, 
an unsecured note at the bank, grocery and feed bills, and a doc- 
tor’s bill. 

The committee went to work on the case. First, the uncle was 
interviewed. He realized that if the foreclosure suit went through 
his security would be gone, so he released his second mortgage, 
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trusting his nephew to pay when he could. Similarly, the banker, 
grocer, food store man and doctor agreed that a small payment 
would bring them more than they would get out of bankruptcy 
proceedings. 

That left only the holder of the first mortgage. He was bel- 
ligerent until he was reminded and began counting the cost and 
trouble of foreclosure, eviction, repair of buildings, reseeding 
and care of the farm, and resale to another party. Finally he 
agreed that since the farmer had already paid him $2,100 down 
and $1,800 in interest, he would take $2,400 for his claim. 

This left the farmer around $200 short, since taxes and small 
debts must be paid, but he was able to raise the difference on a 
life insurance policy. The new loan went through, and he is 
operating now under a reasonable debt that he can pay. 

The membership of these voluntary debt adjustment commit- 
tees is composed of men of all political faiths and economic view- 
points. They have functioned with unusual harmony and singu- 
larity of purpose. In the beginning there was considerable skepti- 
cism regarding the ability of voluntary committees to accomplish 
any substantial results in dealing with involved debt problems, 
particularly since there was no means of enforcing their sug- 
gestions. This feeling was widespread among the committeemen 
themselves, until they had successfully adjusted one or two cases. 
It quickly disappeared, however, with the discovery that both 
creditors and debtors in most cases welcomed the intervention 
of the committee and the mediation of their difficulties. 

In view of the substantial improvement in agricultural con- 
ditions during the last two years the question is frequently asked 
whether there is further need for the debt adjustment program. 
The widespread evidence of recovery indicates a negative answer 
but the facts are to the contrary. During the last six months 
new applications to voluntary farm debt adjustment committees 
and the Resettlement Administration for aid have averaged 
3,726 per month or 143 each business day. Therefore, in spite 
of what has been accomplished so far, both in actual cases ad- 
justed and in the development of a favorable attitude toward 
adjustment work, there is much work yet to be done. 

This farm debt adjustment service is available without cost to 
any farm debtor or creditor who applies for assistance. 





ARBITRATION COURTS OF CZECHOSLOVAKIAN 
PRODUCE EXCHANGES * 


BY 
JOSEF MACHEK 
Chief Secretary of The Prague Produce Exchange 


THE Prague Produce Exchange was founded in 1894 and there- 
fore the arbitration courts of Czechoslovakian produce exchanges 
have behind them a tradition of more than 40 years. These 
courts are characterized by the requirement that only experts 
may serve as arbitrators. Their membership is composed of 
125 persons elected by Produce Exchange members or by the 
Produce Exchange Board, 20 named by the Government, six 
designated by the Agricultural Board and three by the Chamber 
of Commerce. 


The function of an arbitrator is purely honorary and there- 
fore carries no pecuniary remuneration. Proceedings of the 


court are public, verbal and are carried on without intermedia- 
tion. Of special note in connection with these courts is the obliga- 
tory participation (with consultative vote) of the secretary, i. e., 
an attorney, who must possess the qualifications of a judge. 
Likewise, he writes various basically important decisions into 
the record. 

It is to be noted that disputes which involve only the quality 
of delivered merchandise are not customarily settled by an arbi- 
tration court, but rather through an opinion of a commission 
of experts, whose decision the parties involved generally recog- 
nize. The hearings of the commission of experts are not public 
and are anonymous, and since the experts are not named by the 
parties involved, no influence is exerted by the latter as to the 
composition of the commission. The experts are given samples 
of the merchandise and are informed as to the provisions of the 
contract, in a manner which precludes the possibility of their 
knowing the identity of the parties. 


*Translated by Theodore J. Hadraba, Asst. Trade Commissioner of the 
U. S. Department of Commerce at Prague. 
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The law of April 1, 1875, pertaining to the organization of 
exchanges, constitutes the basis of the establishment of exchange 
arbitration courts. According to that law, it was possible to 
establish these courts only for the purpose of settling disputes 
arising out of exchange transactions. Exchange statutes could 
contain provisions to the effect that disputes arising from ex- 
change transactions must be settled by the exchange arbitration 
court, insofar as the parties involved had not agreed to some- 
thing else in writing; and filing protests to the decisions of the 
exchange arbitration court was not permissible. However, a law 
dated August 1, 1895, while divesting the exchange arbitration 
court, on the one hand, of its power to authorize foreclosures on 
the basis of their arbitration decision, made possible, on the other 
hand, a substantial widening of the activities of exchange arbi- 
tration courts. Under the later law it could also be specified 
through exchange statutes that disputes concerning merchan- 
dise transactions, concluded outside the exchange, be subject, 
under certain conditions, to the exchange arbitration court. 

On this legal basis, which was not changed materially by the 
law on the organization of produce exchanges dated January 4, 
1903, the exchange arbitration court of the Prague Produce 
Exchange developed. The number of disputes settled by it in- 
creased unabatedly, reaching 1,798 in the year 1914. Following 
this, the war crippled the activity of the exchange arbitration 
court. 

After the World War had ended, it was not possible to effect 
a marked expansion of arbitration on the produce exchange, 
because directed economies with respect to agricultural products 
proved a hindrance. Notwithstanding this, however, that period 
witnessed the appearance of a gradual increase in the agenda 
of the arbitration court. Moreover, the newly established Olomouc 
Exchange began to function. Removal of directed economy with 
respect to agricultural products, which became general on July 1, 
1921, altered the situation greatly. From that time there has 
been a noteworthy expansion of arbitration courts on produce 
exchanges, not only on the Prague and Olomouc Exchanges, but 
also through the establishment, in 1922, of exchanges in Brati- 
slava and Brno. This increase in activity of exchange arbitration 
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courts persisted until 1929, when the following disputes were 
settled : 


Number of Number of 
Disputes Expert 
Arbitrated Opinions 


Prague Produce - Exchange 1,900 
Olomouc Exchange 561 
Bratislava Exchange 1,219 
Brno Exchange 433 


From 1930 on, the activity of the arbitration court of the 
Prague Produce Exchange declined; on the other Czechoslovakian 
exchanges the decline manifested itself somewhat later. The eco- 
nomic depression, which appeared in Czechoslovakia with re- 
spect to agricultural products in 1929, was the cause of the 
decline. In 1934, the introduction of directed economies in the 
field of grain and foodstuffs was an added factor. This all had 
its effect so that in 1936 the number of disputes settled by the 
arbitration courts of Czechoslovakian produce exchanges reached 
the following low level: 


Number of Number of 
Disputes Expert 
Arbitrated Opinions 


Prague Produce Exchange 1,215 
Olomouc Exchange 137 
Bratislava Exchange 856 
Brno Exchange 506 


If normal economic conditions return and all shackles which 
have bound world and domestic trade to date are removed, Czecho- 
slovakia’s trade in farm produce will revive and, as a result, 
there will appear in a normal manner a corresponding expan- 
sion in the activity of arbitration courts of Czechoslovakian pro- 
duce exchanges, so that they may continue to settle disputes as 
has always been their effort to settle them—expertly, fairly, in- 
expensively and rapidly. In this latter regard, the law of June 26, 
1936, is significant, for through it Czechoslovakian exchange 
arbitration courts were vested with the power to hear witnesses, 
experts and the parties involved under oath, whereas earlier such 
persons could not testify under oath. 

As of possible interest there are given below a number of cases 
written into the record of decisions: 


No. 2 


If the American flour was bought net railway station Benesov and 
was to be delivered from Hamburg in the first half of October, it is the 
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purchaser’s concern to arrange for railway delivery, for in that case 
the seller must figure with higher transport charges by rail. 

If nothing to the contrary was agreed upon, the seller has the right to 
choose the manner in which the shipment is to be transported and may 
therefore choose water transport if he so desires. 


No. 23 


If the buyer declared, clearly and definitely, prior to the expiration of 
the period for taking over (the merchandise) that he would not take it 
over, the seller is not authorized to await silently the expiration of the 
contractual period but is obliged, in compliance with Paragraph 36 on 
Customary Procedure, to lodge protest or at least to declare clearly 
that he insists on fulfillment of the contract. His silence in such a case 
must be construed as acceptance of cancellation of the contract. 


No. 31 


If the transaction was concluded on the exchange orally and no bills 
of sale were signed but the transaction was confirmed by a simple 
business letter in which the basic provisions of the agreement were 
quoted, the content of the oral agreement, not the content of the con- 
firming letter, is decisive for purposes of mutual rights and obligations 
of the parties. It is possible to submit proof that the letter of con- 
firmation is incorrect and incomplete. 


No. 33 


The plaintiff firm offered the defendant firm two carloads of wheat at 
195 Czechoslovakian crowns, requesting a telegraphic reply. The 
defendant firm replied by telegram: ‘2 carloads accepted when 185”. 
The telegram delivered to the plaintiff firm was garbled reading: “2 
carloads accepted when 195”. 

The arbitration court found that a contract for two carloads of wheat 
at 195 Czechoslovakian crowns had not been concluded, because it must 
have been clear to the plaintiff firm, offerer, that the defendant firm, 
accepter, did not accept the offer because he specified another price, 
lower than the price asked by the plaintiff firm. Notwithstanding, 
however, if the plaintiff firm delivered the subject two carloads of 
wheat to the defendant firrn and they were taken over, then the 
defendant firm is obliged to pay to the plaintiff firm the price prevailing 
on the day the merchandise arrived. 
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JUSTICE AMONG THEMSELVES 


BY 
Louis RICHMAN 


Member of the New York Bar and Executive Secretary, Jewish Conciliation 
Court of America 


John, by the Grace of God . . . . Know that we have granted and 
by our present charter confirmed to our Jews in England that the 
breaches of right that shall occur among them, except such as pertain 
to our Crown and Justice as touching homicide .... be examined 
and amended according to their law, so they may administer their own 
justice among themselves. 


Few know that what was granted by English Kings about 1200 
A. D. and existed until a century ago, survives today as an extra- 
judicial and non-official court in New York City. 

Known as the Jewish Conciliation Court of America, it has 
been in the vanguard in aiding poor, unfortunate and bewildered 
litigants in search of justice. The same forces have been respon- 


sible for the growth of the court as have been the basis of warn- 
ings to the bar that unless poor men are enabled to get justice, 
some form of socialization of the practice of law will materially 
interfere with the bar’s monopoly of the law. 

The sessions of the court are held in the Madison Street Court 
House. A board of three judges—a rabbi, a lawyer and a lay- 
man—sit at each session, giving to the litigants who come before 
the court both the consolation of the rabbi’s presence and the 
stability and practical experience of the business men in the 
problems involved. 

In the 18 sessions of the court held in 1936, a total of 140 cases 
was heard by the judges, and of these 60 were controversies be- 
tween parents and children and husbands and wives. In this 
court, however, the complainant may present a claim that does 
not fit exactly into one of the many subdivisions of legal pro- 
cedure, but none the less is a problem that must be solved or the 
litigant remains an unhappy member of society. 

To the Court, also, have come Jews with a mass of litigation 
that might be brought in regularly constituted courts, but, be- 
cause of the expense involved, it is impossible for the aggrieved 
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to have such cases tried in the ordinary way. They have not the 
means to pay court expenses and attorneys’ fees and, unable to 
undertake the financial burden of protracted and expensive court 
procedure, their only relief is in the Jewish Court. 

A typical case was brought to the court recently by a man who 
had been a member of a benevolent society for over 25 years. 
Having paid his dues regularly, he was entitled to the usual 
benefits from such membership, in addition to the right to be 
buried in the cemetery grounds of the society. With the coming 
of old age his means of income became impaired and his funds 
exhausted. In such circumstances he could not pay his small quar- 
terly dues and was expelled from membership. The member 
claimed that such expulsion was improper because it was con- 
trary to the constitution and by-laws of the society. Faced by 
the loss of dues paid into the society for over a quarter of a cen- 
tury, as well as the rights of membership, and barred from the 
courts because of the expense of suing for his rights, the mem- 
ber’s only relief was to be found in the Jewish Conciliation Court, 
in which the matter was heard and adjusted. 

None of the existing organizations at present giving advice 
and help to persons bringing their cases into court fills the need 
that there is for the Jewish Court, to which the complainant may 
present a moral or a religious problem that oppresses the indi- 
vidual or a claim for which the law gives no redress. Although 
the Domestic Relations Courts and the Magistrates Courts are 
available to some of the litigants, a great many of them do not 
want to go to a regularly constituted court, but prefer to have 
their cases heard by persons of their own faith, where they are 
accorded a hearing in an atmosphere that is 'ess formal and yet 
more effective because of the intimate nature of the proceedings. 

In order more successfully to carry on its functions, the Court 
has affiliated itself with and has received much assistance from 
social service agencies and exchanges. It has also received the 
whole-hearted cooperation of the Magistrates and Domestic Rela- 
tions Courts with respect to enforcing the decisions of the Court. 
On the other hand, the Jewish Conciliation Court often has cases 
referred to it by those courts, as well as by the Municipal Court 
and other courts, in cases which the latter deem best to send to 
it for adjudication and conciliation. 

In this connection it should be noted that the work of the Court 
does not end with the hearings. The cases are carried on and 
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followed up to the end that the parties abide by the decision of 
the Court, and from beginning to end there is no charge for any 
of the Court’s services. 

Whether the Court is to extend its field of service to embrace 
persons who are non-Jews will depend on the demand of the 
public for such services and on the official recognition and sup- 
port by the City of New York. The Jewish Conciliation Court 
of America has announced itself as ready to offer their facilities 
in furthering the administration of justice through the medium 
of the principles of arbitration and conciliation. 

The spirit of conciliation that has characterized the work of 
the Jewish Conciliation Court of America has made a definite 
contribution to the life of the community and more especially 
to the poor and the bewildered who have found in it a legal clinic 
for civil, social and communal ills. 





A FAMILY ARRANGEMENT 


In “ The International Law and Custom of Ancient Greece 
and Rome,” by Coleman Philipson (London, 1911) it is re- 
lated by Herodotus that during the lifetime of Darius a dispute 
arose between his sons, Ariamenes and Xerxes, as to the suc- 
cession and that Darius settled it in favor of the latter. But 
after the death of the king, the conflict between the claimants 
arose again, due to the alleged absence of positiveness and final- 
ity in the previous settlement. It was therefore agreed to sub- 
mit the claims of the brothers to their uncle, Artaphernes, who 
likewise pronounced in favor of Xerxes. 

Artaphernes, the satrap of Sardis, it appears, was a believer 
in arbitration, and after the defeat of the Ionians, he sum- 
moned the deputies of the towns and induced them to enter 
into a convention agreeing to settle any conflicts that might 
arise amongst themselves by means of an arbitral tribunal 
rather than by violent measures. 











CIVIL AND COMMERCIAL ARBITRATION LAW 


THE LEGAL ENFORCEABILITY OF AGREEMENTS TO ARBITRATE 
LABOR DISPUTES 
BY 
OsMOND K. FRAENKEL 
Member of the New York Bar and of the Law Review Committee 


THE impetus given in our recent history to the organization of 
labor makes it pertinent to consider the extent to which arbitra- 
tion may be effectively used in solving labor disputes. Conflict 
has been avoided with great success in some industries by re- 
course to arbitration. And the course of these efforts has often 
been traced.' We concern ourselves with only the legal status 
of arbitration agreements, whether they are part of collective 
bargaining agreements looking to the future or specially entered 
into in order to determine a controversy already arisen. To what 
extent can agreements such as these or awards rendered pursuant 
to them be enforced in the courts? 

In considering the arbitration of labor disputes we must bear 
in mind the fact that two entirely distinct categories are here 
involved.? Insofar as the dispute relates to the performance of 
an existing agreement, whether it be one dealing with wages, 
conditions or the discharge of individuals, it is a dispute like 
any other. But for the arbitration clause in the contract, the 
parties might have sought the aid of the courts. There is no 
reason why all the principles applicable to commercial arbitra- 
tions should not be also applicable to the arbitration of such 
labor disputes, which for convenience we shall hereafter call 
“ specific ”’ disputes. 

Often, however, the question to be arbitrated relates not to 
the performance of an existing agreement, but to the making 
of a new one. Such is the case when new wage scales are sug- 
gested by employer or employees or when the issue is one of 
union recognition or of the closed shop. For the solution of such 


1See Oliver, THE ARBITRATION OF LABOR DisPUTES, (1934) 83 U. Pa. 
L. R. 206; Oakes, ORGANIZED LABOR AND INDUSTRIAL CONFLICTS, (1927) 
1012-1052. 

2 This was noted by Oliver, supra note 1, at 215. 
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problems as these there is no judicial tribunal available; if medi- 
ation proves unavailing, the choice lies between arbitration and 
industrial conflict. But in these cases the arbitrators are not so 
much deciding a question of fact as laying down a rule of action. 
In effect, they are making a contract which will govern the future 
conduct of the parties. Let us call such controversies “‘ general ”’. 

Most states make no special reference in their general arbi- 
tration statutes to labor disputes. Some, however, have recog- 
nized that a difference exists between commercial arbitration 
and the arbitration of labor disputes. This has been done in two 
ways: by excluding collective bargaining contracts from the usual 
provisions relating to arbitration * and by enacting special laws 
for the arbitration of labor disputes,* some of these being mere 
authorizations to a commission to promote arbitration.’ Although 
a proper regard for the enforcement of labor arbitration demands 
the existence of special laws, when the general ones exclude labor 
agreements, such is not the case in some states.° And most of the 
special statutes do not take into consideration the dual charac- 
ter of labor disputes which we have just mentioned.’ Many 


3 Ariz. Sec. 43801-a; Cal. C. C. P., Sec. 1280 (labor contracts) ; N. H. Ch. 
358, Sec. 1; Ohio Sec. 12148-1; Pa. Title 5, Sec. 161 (contracts for per- 
sonal services); R. I. Laws 1929, Ch. 1408, Sec. 1; Wisc. Sec. 298.01; U. S. 
9U. S. C. A. 1 (contracts of seamen and railroad employees and others 
engaged in interstate and foreign commerce). 

+ Ala. Sec. 7602-13; Conn. Sec. 5218-20; Ill. Ch. 10.19 ff; Ind. Sec. 10112- 
20; Iowa Sec. 1496; Kans. Sec. 6-114ff (manufacturing, mining and 
mechanical ind.) ; La. Sec. 423-35; Md. Art. 7.2 (trade and manufacturing 
and all corporations); Mass. Ch. 150, S. 6; Me. Ch. 54, S. 1; Mich. Sec. 
8616 ff; Mo. Sec. 18195; Mont. Sec. 3055, 6; Nev. Sec. 2763-9; N. H. Ch. 174, 
Sec. 12-27; Pa. Title 43.721.6 (mining, manufacturing, transportation) ; 
8. C. Sec. 8489 (street railways); Tex. Art. 239; Vt. Sec. 6625 ff; Wash. 
Sec. 7667; U. S. 45 U. S. C. A. 157-9 (employees of interstate carriers by 
air and railroad—cf. Sec. 151, 181). 

5 Ariz. Sec. 13897; Col. Ch. 97, Sec. 29; Minn. Sec. 4046 (4); Ohio Sec. 
871.22 (8); S. C. Sec. 6855; Utah Sec. 49.1.6; Wisc. Sec. 101.10 (8). 

® As in Cal. and R. I. The following states which have only vague special 
laws (see note 5 supra) probably belong in this category: Ariz., Ohio and 
Wise. Also under the U. S. law arbitration of disputes of employees engaged 
in interstate and foreign commerce is not covered except as to employees of 
carriers by air and railroad. See note 4 supra. 

7A few states have given practical, though not formal, effect to this 
difference by restricting their special statutes to controversies not the 
subject of an action: Ill. Ch. 10, Sec. 19; La. Sec. 426; Mass. Ch. 150, Sec. 
56; Mont. Sec. 3055, 6. 
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states, moreover, in their general laws, restrict arbitration to 
controversies which might be the subject of an action,’ thus in 
effect removing from their scope the issues we have called 
“ general ”. 

Two problems thus arise, that of the “ specific” dispute and 
that of the “ general” dispute. Each arises under these three 
separate circumstances: (1) one of the parties refuses to per- 
form an existing agreement which provides for arbitration of a 
future controversy; (2) one of the parties refuses to go ahead 
with an arbitration to which it voluntarily submitted after a 
controversy had already arisen; (3) one of the parties refuses 
to perform an award after having gone through with the arbitra- 
tion. In considering the legal questions which arise it will make 
for clarity to discuss each problem separately in connection with 
each of the foregoing phases. 


1. “ Future Disputes” Agreements. Agreements to submit to 
arbitration controversies which may arise in the future are en- 
forceable only in a small number of states. To the extent that 
the general arbitration laws exclude’® collective bargaining 
agreements or “ personal service” contracts they render unen- 
forceable all labor “ future disputes” arbitration agreements, 
whether the disputes be of the “ specific” or of the “ general” 
type. Since all of the special laws presuppose an agreement to 
arbitrate after the controversy has arisen, “future disputes” 
agreements in the labor field are enforceable only in those states 
which have no exclusionary provisions." 

There can be no doubt that arbitration of “ specific ” disputes 
can be compelled in all of the states last mentioned. Whether or 


8 Ark. Sec. 494; Id. S. 13-901; Ind. Sec. 694; Iowa Sec. 12695; Ky. Sec. 69; 
Mass. Ch. 251, Sec. 14; Me. Ch. 122, Sec. 31; Mich. Sec. 15394; Minn. Sec. 9513; 
Miss. Sec. 81; Mo. Sec. 14017; Nebr. Sec. 20-2103; N. M. Sec. 5-106; N. Y. 
C. P. A. Sec. 1448; N. D. Sec. 8327; Tenn. Sec. 9359. (The N. Y. limitation 
applies only to submissions, not to “ future disputes ” agreements.) 

® Ariz. Sec. 4301-a; Cal. C. C. P. Sec. 1280; Conn. Sec. 5840; La. Sec. 405; 
Mass. Ch. 251, Sec. 14; N. H. Ch. 358, Sec. 1; N. J. Ch. 9, Sec. 21; N. Y. 
C. P. A. Sec. 1448; Ohio Sec. 12148-1; Pa. Title 5, Sec. 161; R. I. Laws 1929, 
Ch. 1408, Sec. 1; Wisc. Sec. 298.01; U. S.9 U. S. C. A. 1. (La. alone ex- 
pressly refers to labor disputes.) 

10 Such is the case in Ariz., Cal., N. H., Ohio, Pa., R. I., Wise. and U. S. 
(see note 3 supra). 

11 Conn., La., Mass., N. J. and N. Y. (see note 9 supra). 
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not arbitration of ‘‘ general”’ disputes can also be compelled is 
not at all certain. 

The only case which throws any light on this problem is Matter 
of Buffalo Erie Railway Company v. Amalgamated Association." 
In that case the contract provided that after a certain date either 
party might propose changes in the conditions of employment 
and, if necessary, the issue would be submitted to arbitration. 
The railroad company desired to reduce wages; the union de- 
manded arbitration. Both sides agreed to arbitrate and each ap- 
pointed an arbitrator. But when the railroad company moved 
in court for the appointment of an umpire, the union objected. 
The Court of Appeals upheld the union, on the ground that the 
Arbitration Law was not intended to assist in the making of 
“new contracts.” Arbitrators, said Judge Crane, can deal only 
with issues of the same kind as those considered by courts—the 
determination of facts. He also intimated that only new legisla- 
tion could accomplish the desired result. Judge Pound dissented, 
holding that the arbitrators were to “ proceed judicially ” upon 
evidence to be presented. He said there was no question of 
the making of a new contract for the parties; instead it was a 
matter merely of enforcing one which they had already made. He 
reserved the question, however, whether or not the award could 
be specifically enforced. 

The logic of the majority has certain superficial plausibility. 
While it is true that in the arbitration of a labor dispute, as any 
other controversy, evidence is introduced, it does not follow that 
the decision in labor cases is a judicial act. Arbitrators are like- 
lier to seek “a basis upon which a workable adjustment can be 
made” ** than to apply principles to facts. Thus, when the issue 
is one of policy for the future, it is really the function of arbi- 
trators to make a new contract for the parties. At best, they 
are agents clothed with vast powers of negotiation. On familiar 
principles their agency could be revoked at any time before it 
had ripened into a new agreement. However, there seems no 
reason why the parties should not be able to agree with each 
other not to exercise the right of revocation. It is the purpose 
of the modern arbitration statute to do away with this right. 
And, even under the common law doctrine, the reason for the 


12250 N. Y. 275 (1929). 
18 Oliver, supra note 1, at 212. 
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rule does not apply to cases of this kind. The rule as to revoca- 





tion was adopted by the courts in part because, jealous of their n¢ 
own prerogatives, they would not permit the parties irrevocably m 
to agree to oust the courts of jurisdiction.'* No such considera- ti 
tions apply where the controversy could not be the subject of ' 
litigation. Especially, therefore, where the arbitrators are sup- st 
posed to make a contract for the parties, the common law doc- eI 
trine of revocability seems inappropriate. It is, of course, a ni 
question of statutory construction whether a particular arbitra- it 
tion law was intended to apply to labor controversies of this e 
kind. The failure of the New York Legislature to make any “ 
change in the law after this decision tends to indicate satisfac- 
tion with it. We shall discuss hereafter some of the broader st 
considerations this problem involves. : 
( 
2. Submissions to Arbitration. Almost all states now permit , 
the summary enforcement of submissions of existing contro- . 
versies, provided the prescribed formal requirements have been 
complied with. And these modern statutes do away also with the : 
common law right of revocation. There can, therefore, be no 
doubt that, except where exclusionary provisions exist,’ the : 
courts will compel the parties to continue with an arbitration 4] 
of a “ specific ”’ dispute, once they have voluntarily and in proper ti 
form agreed to arbitrate it. It is, however, unfortunate that the t 
states which exclude collective bargaining agreements from their b 
general arbitration laws have failed to take into consideration 
the distinction between the two forms which labor disputes may 
take. 
Submissions to arbitrate “ general” disputes will not be en- s 
forced in states ready to follow the New York Court of Appeals 
in the Buffalo case ** or in those which limit statutory arbitrations 
to justiciable controversies.*’ In such states the parties can with- 
draw from “ general” arbitrations at any time, at least prior to - 
the final submission to the arbitrators. 1 
14 See Cohén, COMMERCIAL ARBITRATION AND THE LAW (1918) 240, 251, R 
253, 254; Sturges, COMMERCIAL ARBITRATIONS AND AWARDS (1930) 45. 1 
15 See note 3 supra. q 
16 See note 12 supra. a 


17 See note 8 supra. 
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3. Awards. Summary enforcement of arbitration awards is 
now generally possible, provided, of course, all necessary for- 
malities have been observed. What has just been said in connec- 
tion with submission agreements holds true here. At least as to 
“specific” issues, awards can be summarily enforced except in 
states which exclude collective bargaining agreements and have 
enacted no special laws.'* In these few states the failure to recog- 
nize the distinction between the two types of labor disputes makes 
it necessary to bring an old-fashioned and cumbersome action in 
equity to enforce such awards.’® This is a defect which, emphati- 
cally, should be remedied. 

Awards on “ general” issues can probably be enforced in 
states which have special enabling laws.*° Such, at least, is the 
effect of the decision of the Circuit Court of Appeals for the 
Seventh Circuit in Atchison Topeka and Santa Fe Railway Com- 
pany v. Brotherhood of Locomotive Engineers, etc. In that 
case the parties voluntarily submitted to arbitration under the 
Railway Labor Act. The controversy was a “ general” one, 
relating to pay increases demanded by the union. The Court up- 
held an award rendered in the union’s favor. No contention was 


made, however, that the award should not be enforceable due to 
the nature of the dispute. Judge Evans recognized, in his opinion, 
that, where the parties could not resort to the courts for the solu- 
tion of their problems, different rules should apply to the arbitra- 
tion from those applicable in the ordinary case, and he made a 
broad distinction between public and private arbitrations, saying: 


Arbitrations may deal either with private disputes or matters of 
public concern. When dealing with the latter class, courts have applied 
somewhat different rules than they do when dealing with private con- 





18 See note 6 supra. 

19 See Polk v. Cleveland Ry. Co., 20 Ohio App. 317 (1925). 

20 See notes 4 and 5 supra. 

*126 F. 2nd 413 (1928); see also Atchison, Topeka and Santa Fe Rail- 
road Company v. Ferryboatmen’s Union, 28 F. 2nd 26 (C. C. A—9th— 
1928). 

A minor defect in the Railway Labor Act was noticed in Iowa Transfer 
Railway Company v. Switchmen’s Union, 66 F. 2nd 909 (C. C. A.—8th— 
1933)—in that case the arbitrators failed to pass on one of the submitted 
questions; the Court held, with reluctance, that this required the setting 
aside of the entire award because of the language of the statute (45 U. S. 
C. A. 157 (c)). 
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troversies. In the latter class, the courts are open if the arbitration 
fails. But where an arbitration of a public matter fails, the alternative 
is necessarily unsatisfactory.? 

It is uncertain whether awards on “ general” issues will be 
summarily enforced in states which, like New York, have enacted 
no special legislation with reference to the arbitration of labor 
disputes and which follow the Buffalo case.** As we have seen, 
Judge Pound expressed doubts about the enforceability of such an 
award, even though he was of the opinion the parties should be 
compelled to continue with their arbitration. He said: 

It by no means follows that the findings of the arbitrators may be 
enforced by the court by the remedy of specific performance. No man 
may be compelled to work for another or to continue another in his 
employment. I hold merely that industrial disputes as to future wages 
may be submitted to arbitration where the parties so agree. The in- 
capacity of a court of law to effectuate justice by enforcing the agree- 
ments of parties should not be readily admitted. The court should be 


keen to enable the parties to ascertain their rights in the mode pre- 
scribed by them for that purpose.?+ 


This doubt seems not well founded. Even on common law 
principles, an award of this kind would be specifically enforce- 
able. That it results in a new contract between the parties is 
evident. The arbitrators have been authorized to make it and 
have acted in this respect as agents for the parties. At common 
law, of course, the award could have been enforced by an action 
in equity only. It is the purpose of modern arbitration statutes 
to provide in the stead of such action a summary method for the 
enforcement of awards. There seems to be no valid reason for 
not extending this liberal provision to all kinds of awards. To 
do so would not run counter to the ebjection of the majority in 
the Buffalo case, since the Court would not be making any con- 
tract for the parties. Nor would it run counter to the objection 
Judge Pound expressed, namely, that no man should be com- 
pelled to work for another. It may be pointed out that some of 
the special arbitration statutes, such as the Railway Labor Act, 
provide expressly against this.** An individual employee may 
thus be free to refuse to work under the award, although the 
union may not be free to strike against it. 


2 Id. at 417. 
*3 Note 12 supra. 
24 Id. at 280. 
“545 U.S. C. A. 159, eight, see also Nev. Sec. 2769-9. 
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It should also be noted that the absence of enforcement ma- 
chinery necessarily works in favor of the employer. He can 
always put an award favorable to himself into immediate effect. 
The only recourse which the employees have is the strike. If the 
award is unfavorable to the union, the chances of a successful 
strike are, of course, lessened. And, while a strike by the em- 
ployees against an employer who disregards an award may win 
popular support, the public necessarily suffers from the strike. 
In the interest of the general public the courts should, there- 
fore, insist upon both union and employer living up to awards 
rendered after their voluntary submission to arbitration. 


SUMMARY 


“ Specific”’ Disputes: In the present state of the law an agree- 
ment to arbitrate future labor disputes can be enforced insofar 
as the disputes are “ specific’ in only those states which recog- 
nize “ future disputes ” agreements, and which have no exclu- 
sionary clause.*° An agreement to arbitrate an existing “ spe- 
cific’ dispute and an award entered thereon are enforceable as 
in any commercial case,—again excepting those states which 
exclude collective bargaining agreements and which have no 
special laws.?? 

“ General” Issues: Neither future disputes agreements, sub- 
mission agreements, nor awards are enforceable in states which 
require justiciable controversies ** or exclude collective bargain- 
ing agreements.”° However, in states which have special enabling 
laws,®° submission agreements and awards may be summarily 
enforced, although future disputes agreements may not be. 
States which have no such enabling legislation will not enforce 
submissions and perhaps not even awards, if they follow the deci- 
sion in the Buffalo case.** 


*6 Conn., La., Mass., N. J.. N. Y. (see notes 3 and 9 supra). 

*7 Such are Calif. and R. I. 

28 The states listed in note 8 supra. 

2° The states listed in note 3 supra. 

8° The states listed in note 4 swpra and perhaps also the states listed in 
note 5 supra. The states which have no special laws and which, because of 
their specific provisions exclude “ general” issues (see notes 3 and 8), are: 
Ark., Calif., Idaho, Ky., Miss., Neb., N. Mex., N. Y., N. Dak., R. I. and 
Tenn. 
51 Note 12 supra. 
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RECOM MENDATIONS 


The present exclusionary provisions should be modified and 
made inapplicable to disputes relating to the interpretation or 
performance of an existing collective bargaining agreement,— 
disputes which we have described as “ specific.” There is every 
reason of policy why arbitration should be used to settle such 
disputes. This modification need not affect the general policy of 
the particular state with regard to future disputes agreements. 
It is important, however, that when the parties have voluntarily 
agreed to submit a particular controversy to arbitration, they 
may be compelled to continue with the arbitration and that any 
award may be summarily enforced. 

Whether or not changes should be made making agreements 
for the arbitration of “ general” disputes enforceable is debat- 
able. Nevertheless, since it is to the interest of the general pub- 
lic that labor controversies be settled as speedily as possible, it 
seems to the writer that the course of wisdom is to make labor 
arbitrations, whether “ general ”’ or not, enforceable to the same 
extent as commercial arbitrations. It must not be forgotten that 
the enforcement provisions of the arbitration laws operate only 
after the parties have, at some time, voluntarily agreed to arbi- 
trate. There is no reason why one of the parties should be allowed 
to change his mind because he finds the arbitration going against 
him. It is safe to say that until the present chaotic condition of 
the law is clarified, parties disappointed by awards will be very 
unlikely to abide by them. Inevitably, much litigation and indus- 
trial conflict will result. Well-drawn enabling laws relating to 
these problems of industrial arbitration would go far in further- 
ance of industrial peace. 


COMMENTS ON CASES 


Appraisal and Arbitration-—The Dilemma Recurring. In the re- 
cent case of Simmons Co. v. Crew, 84 Fed. (2nd) 82, certiorari 
denied 57 Sup. Ct. 32, the Court refused specific enforcement of 
a contract for the purchase of the outstanding common stock of a 
bank. Because the stock represented control, such a contract 
would normally be specifically enforceable under general equi- 
table principles. In this case, it was held not enforceable, because 
the price specified in the contract was subject to variation by 
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the amount by which a subsequent valuation by “ arbitrators” 
should differ from the book value of certain of its assets. The 
case was one where the “ arbitrators’ were merely required to 
determine “fair value” as part of the price-term in the con- 
tract, yet relying on the line of cases beginning with Milnes v. 
Gerry, 14 Ves. Jr. 400,' the Court refused specific performance, 
holding that the price-term was so essential to the entire con- 
tract that the fact that its determination was subject to adjust- 
ment rendered the entire contract unenforceable. 

As has been pointed out before in THE JOURNAL, an appraisal 
would not be enforced at Common Law because of the basic im- 
portance of the price-term, and, apparently, even the usual arbi- 
tration statute does not provide the necessary enforcement ma- 
chinery, because these contracts are regarded as providing for 
appraisals and not arbitration.” 

In those jurisdictions having arbitration laws, the most prac- 
ticable solution of this dilemma is an amendment thereto, mak- 
ing appraisal provisions specifically enforceable as arbitration- 
stipulations. In the absence of a local arbitration statute, the 
enforceability, under the Common Law locally obtaining, of 
appraisal provisions will still depend, as in the Simmons case, 
upon the importance of the contract-term as to which appraisal 
is specified. 

Where the duty of the arbiter is merely to vary an amount 
already fixed, it would seem that the normal judicial desire to 
enforce contracts otherwise legal should bring into play the ex- 
ception to the general rule of unenforceability. The employment 
of this escape has been broadened, even to the point of including 
the determination of labor wage-scales within its scope. Its use- 
fulness will be impaired by such holdings as that of the majority 
in the Simmons case.* 

In the Gord case, the parties had not complied with the Wash- 
ington Arbitration Statute nor could the agreement to arbitrate 
wages on the basis of which a strike had been settled, be con- 
sidered a Common Law arbitration, because the Washington 


1 See article in 1 ARBITRATION JOURNAL, 92. 
2 Matter of Fletcher, 237 N. Y. 440. 
3 See (1937) 50 Harv. L. R. 538. 


‘Compare Gord v. F. S. Harmon & Co., 61 Pacific (2nd) 1294 Wash. 
(1936). 
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statute had already been held to exclude the possibility of Com- 
mon Law arbitration. Yet the decision of the experts, acting as 
arbitrators, was upheld as fixing a wage scale. The Washington 
Court, using the escape rejected by the Court in the Simmons 
case, called the proceeding a mere “ appraisement ”’, since it was 
“only the ascertainment of some fact as a condition precedent 
to the bringing of suit ”’. 

Dependence on the uncertainty of this judicial escape of an 
“appraisal ” is obviously unsatisfactory. The necessity for spe- 
cific statutory sanction to appraisals, when provided for in con- 
tracts, becomes continually more apparent.—MILTON P. KUPFER 
and FREDERICK S. DANZIGER. 


Finality of Awards Under Submission to Arbitration of Disputes 
Relating to Patent Priorities. Plaintiff as owner of a patent for 
so-called “ ringless stockings” sued the defendant for infringe- 
ment of said patent. The name “ ringless stockings ” was used as 
an advertising slogan to indicate the true purpose of the invention, 
which was to get rid of the appearance of rings in the stockings. 
The defendant alleged, inter alia, that the plaintiff’s patent should 
never have been issued to him and was invalid for the following 
reason: The inventive idea underlying the patent was already 
known and in use at the time when the patent was granted. In 
fact, when the plaintiff filed his application there were six or 
seven interferences declared. An agreement was entered into 
by these six or seven claimants, including the plaintiff, to the 
effect that the priority dispute should be submitted to one arbi- 
trator by whose decision the other claimants would abide. The 
arbitrator having decided in favor of the plaintiff, the latter was 
granted the patent by the Patent Office. The defendant asserted 
that the above arbitration agreement was the result of a con- 
spiracy entered into between those various claimants in order 
to monopolize the full-fashioned or chiffon hosiery trade by pro- 
curing the patent. The plan was for all those who figured in the 
interference proceedings in the Patent Office to concede priority 
of invention to one of them, and thus enable the plaintiff to 
secure the issue of a patent. With this leverage, as many of the 
mills as could be thus reached were to be intimidated by threats 
of patent litigation, so as to be induced to take out licenses from 
the conspirators, etc. This, the defandant claimed, amounted to 
unfair competition entitling him to damages and preventing the 
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plaintiff from asking for equitable relief because of the well- 
known doctrine of unclean hands. Held (in part): The defense 
of unclean hands is rejected and the counterclaim for damages 
dismissed. The arbitration agreement between the various claim- 
ants was valid and the Commissioner of Patents was justified 
in granting the patent to the plaintiff. Said the court in regard 
to the arbitration agreement: “ Patent litigants, as all others, 
are encouraged by the law to settle their differences. There is 
nothing unlawful or improper in their so doing. A patentee 
must, however, have been not merely the inventor of the sub- 
ject matter of the patent but also the first inventor. Among the 
rival claimants in an interference proceeding the Patent Office 
must decide. Concessions and admissions made by litigants, so 
far as the parties are concerned, are evidentiary between the 
parties to the interference. If the other interferers concede 
priority to one, a patent may issue to him. Neither the ruling 
of the Commissioner nor the admission of the parties affects 
others. Upon an issue of validity all the patentee gets is the 
prima facie evidence of his patent. If the ruling of the Com- 
missioner was based wholly upon the admission of the parties 
to the interference, the patentee would get only this technical 
benefit. This comment may, however, be added. Under an agree- 
ment, such as was here made, all the several claimants would 
have an interest in the claimant, to whom priority was conceded, 
being in truth and fact the first inventor, because if he were 
not the patent would have no validity. We dispose of the ‘ unclean 
hands’ defense by the ruling that if the patent in suit is valid, 
the bill may be sustained.” (In the further course of this deci- 
sion the court ultimately found the plaintiff’s patent invalid for 
lack of novelty of the method patented and of the product of 
the patented method.) Julius Kayser & Co. et al v. Rosedale 
Knitting Co., 18 Fed. Supp. 836, D. C. E. D. Pa. (1937). 

In cases involving priority disputes over patents it must always 
be remembered that the public’s interest is involved and that, con- 
sequently, when a conflict exists between such public interest and 
the interests of the individual parties, the public interest natu- 
rally is of first consideration. As was said by the court in the 
instant case: “ It should never be forgotten, however, that a 
patent is a monopoly. The public is in consequence always con- 
cerned.” Therefore, the Commissioner of Patents, although he 
May accept the award of an arbitration, is not bound to ac- 
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cept it. This is sufficiently indicated by the Court of Custom 
and Patent Appeals in Ronning Machinery Company v. Winsor 
(459 O. G. 207) in its ruling that: “‘ No authority has been cited 
and we know of none which justifies the conclusion that a con- 
cession of priority of invention in a foreign country can form 
any basis for the application of estoppel against a party to an 
interference proceeding in the United States Patent Office.” 

Naturally, where the award is rendered by persons of stand- 
ing and competence in the field, the Commissioner of Patents 
will generally follow their decision. 

Again, it is doubtful if an award on the question of priority 
should be considered final and binding upon even the parties to the 
arbitration themselves; this is particularly true in cases where, 
after the award is rendered, one of the parties refuses to sign 
a concession of priority and offers evidence that the award is 
erroneous and contrary to the weight of evidence. Rule 107 of 
the Patent Office requires that the concession of priority shall 
be signed by the inventor in person and it seems probable that 
such signature cannot be substituted by an award.—GEORG 
BENJAMIN. 


International Arbitration—Disputes Arising Out of Contracts Be- 
tween Governments and Private Parties. The term “ international 
arbitration ” is frequently applied indiscriminately to two funda- 
mentally different proceedings: on the one hand, it is used in 
connection with one of the various procedural devices that Inter- 
national Law provides for the peaceful settlement of differences 
between States'; on the other hand, the term may be used to 
refer to a procedure whereby private parties of different nation- 
ality agree upon the arbitral determination of disputes arising 
in the course of international business transactions. The dis- 
tinguishing feature between those two kinds of international 
arbitration lies in the nature of the disputes they are designed 
to settle. Arbitration by states applies to claims arising out of 
their mutual intercourse as governed by the rules of international 
public law, whereas the international character of private arbi- 
tration rests exclusively in the difference of nationality of the 
parties concerned; and their disputes, as a rule, do not affect 


1 Hague Convention for the Pacific Settlement of International Disputes. 
Oct. 19, 1907, Art. 37. 
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international political relations. This is true even where a state 
is party to such a dispute, for example one arising out of con- 
tractual undertakings between a government and an alien. The 
mere breach or non-performance of such a contract does not 
constitute an illegal conduct so as to entail international liability 
of the state or to form a proper subject for arbitration before 
an established international tribunal.2 Only when the foreign 
government fails to supply adequate means of judicial redress 
for such a breach is international law involved so as to entitle 
the government of the aggrieved alien to espouse his claim and 
bring it before an international arbitral tribunal. As a rule, 
claims originating in contracts between a government and an 
alien are private in nature and are to be settled according to the 
principles of private international law. 

The arbitral awards rendered in 1932 and 1935 between the 
Radio Corporation of America (R. C. A.) on the one hand, and 
the Czechoslovakian and Chinese governments on the other 
hand * fall within the group of private international arbitration.‘ 
The governmental action that in both cases gave rise to the 
claims of R. C. A. did not constitute any wrong under inter- 
national law. The issue in each case was substantially the same: 
R. C. A., an American business corporation, had entered into so- 
called Traffic Agreements with agencies of the Czechoslovakian 
and Chinese governments for the establishment and common 
operation of direct radio circuits between America and Czecho- 
slovakia in one case and China in the other case. Subsequently, 
both the Czechoslovakian and the Chinese governments proposed 
to conclude agreements with Mackay Radio, another American 
corporation, for the construction and operation of a second direct 
radio route between the United States and their respective coun- 
tries. In each case, R. C. A. protested against the action of the 
government on the ground that it had obtained an exclusive 
privilege for the sole direct circuit for the transmission of tele- 


*Borchard, DIPLOMATIC PROTECTION OF CITIZENS ABROAD (1915) p. 285; 
idem, 24 A. J. I. L. p. 860; Eagleton, THE RESPONSIBILITY OF STATES IN 
INTERNATIONAL LAW (1928) p. 162, 167; Feller, THE MEXICAN CLAIMS 
CoMMISSIONS (1935) p.173 f. 

$30 A. J. I. L. 528; 535. 

*The Report of the Committee on International Law Sources of the 
American Law School Association (8 Am. Law School Rev. 736) appears 


to have classified these awards under the group of public international law 
cases, 
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grams between America and the two countries in question; that 
a partnership had been created for the mutual benefit of the 
contracting parties; that under the terms of that partnership 
each party was debarred from any activity likely to injure the 
jointly operated route; that the establishment of a competitive 
telegraphic service in cooperation with Mackay Radio violated 
spirit and terms of the partnership agreement with R. C. A. The 
tribunals set up by virtue of special clauses in the Traffic Agree- 
ments providing for the arbitration of those issues arrived at 
diametrically opposed conclusions. In the case of Czechoslovakia 
v. R.C. A., the Court of Arbitration, by a majority of its members, 
held that the Czechoslovakian government had no right to estab- 
lish a second radio-telegraphic service in addition to the existing 
circuit operated by R. C. A. In the opinion of the Court, a co- 
operative association in the sense of section 1175 of the Czecho- 
slovakian Civil Code had been formed between the two parties 
whereby both jointly undertook to advance as much as possible 
the interests of the association ; that both were obliged to refrain 
from any act that may hamper the common enterprise; that as 
the Czechoslovakian government may have entered the agree- 
ment in view of certain benefits to be derived for its citizens from 
this enterprise, it should not be released from its obligations even 
though those expectations failed to materialize. 

The Board of Arbitration that passed upon the issue in the 
case of R. C. A. v. China rested its decision mainly on the ground 
that no partnership between R. C. A. and the Chinese govern- 
ment was created, since both parties differed essentially as to 
the purpose of their undertaking. ‘‘ The government envisages 
the establishment of a public service in order to promote the 
interests of its people”, whereas R. C. A. “ will of course look 
upon the enterprise as a business interest’. To be sure, a gov- 
ernment may choose the form of a partnership with a private 
party as a means of performing its public tasks; but since a part- 
nership imposes strict limitations upon the freedom of action of 
each partner, a government will resort to that device only under 
exceptional circumstances: 

As a sovereign government, on principle free in its action for the 
public interest as it sees it, it cannot be presumed to have accepted 
such restrictions of its freedom of action, unless the acceptance of 


such restriction can be ascertained distinctly and beyond reasonable 
doubt.°® 





530 A. J. I. L. 540. 
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The Board was unable to find in the Traffic Agreement evi- 
dence in support of plaintiff’s allegation that a genuine partner- 
ship with the object of making profits together had been created. 
R. C. A. had merely acquired a privilege, it was ruled, that 
entitled it to preferential treatment with regard to other direct 
radio circuits which in the future might be established between 
China and the United States; that over and above the limitations 
resulting from R. C. A.’s privilege, the Chinese government 
undertook nothing that could be construed as signing away its 
liberty of action with regard to the organization of its radio 
telegraphic service with America. 

The interpretation given the traffic agreement by the Board 
of Arbitration in the case of R. C. A. v. China seems to enforce 
the accepted nature of those contracts more clearly than the view 
taken by the Court of Arbitration in the case of Czechoslovakia 
v. R. C. A. In establishing a public service, its contracts with 
private persons must be in view of the public interest. As a rule, 
grants to private parties of irrevocable exclusive rights to public 
service are not intended and, unless the contract is entirely clear, 
should not be presumed.°—JOACHIM VON ELBE. 





RECENT NEW YORK SUPREME COURT DECISIONS 


Arbitration Clauses—Construction—Time Limitation for Requiring Arbitra- 
tion—Waiver. Motion to compel arbitration. Petitioner and the respondent, 
acting as agent for an Italian concern, entered into a written agreement 
for the purchase by the petitioner of olive oil. The contract between the 
parties contained the following arbitration clause: 

“Complaints and claims to be made and/or arbitration demanded by the 
Buyer in writing and by registered mail addressed to the Agent of the 
seller herein named, within five (5) full business days from the date of 
arrival of the steamer in case of water shipments or arrival of car in case 
of rail shipments. Failure to comply with the foregoing condition shall be 
deemed a waiver by the Buyer of the right to make any claim and/or to 
demand arbitration for any cause whatsoever.” 

The oil arrived in New York in two shipments, one on February 17 and 
the other on February 25, 1937. The purchase price was duly paid. A day 
or two before March 22, 1937, a representative of the petitioner telephoned 
to the respondent making some complaint about the oil, but no reference 
was made to an arbitration. On March 22, the petitioner wrote to respondent 
stating that the oil was defective and informing the respondent that it was 
intended to hold his principal liable for any damage. This letter contained 





® See Jéze, in Revue du droit public, 1925, p. 571 f. 
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no demand for arbitration. Respondent replied that the petitioner’s claims 
were not justified but that every attempt would be made to make an amicable 
settlement. 

After further correspondence without an adjustment, on June 14, 1937, 
the petitioner for the first time demanded arbitration under the arbitration 
clause. On June 21, this demand was rejected by the respondent on the 
ground that the demand had not been made within five days after arrival 
by steamer of the oil, as required by the contract. 

Petitioner now alleges that the correspondence which was exchanged 
between the parties during the period from March 22 to June 14, 1937, 
constituted a waiver by the respondent of the requirements that demand 
for arbitration should be made within five days after arrival date. Held, 
motion denied. The Court observed that all of the correspondence took place 
after the petitioner’s right to demand arbitration had expired and general- 
ized upon the case, as follows: 

“Under the circumstances the intent to waive timely demand for arbi- 
tration, not to be gathered from anything said in the letters, or implied 
from respondent’s conduct, should not be too lightly presumed or too 
readily inferred. A contract to arbitrate should be enforced according to 
its tenor and terms. Such a contract is definitely in derogation of a party’s 
right to have a claim by or against him determined in the courts, and is 
not to be extended by implication or construed more broadly than its 
specific provisions fairly allow. If a contract makes the right of arbitration 
depend upon demand therefor within a specified time, such timely demand 
is essential. Presumably the parties had a purpose in view in prescribing 
a limitation of time.” 

Since the court refused to find a waiver on the part of the respondent, it 
was not necessary to decide the further question whether or not the 
respondent, being an agent, could effectively waive the requirement for 
timely demand for arbitration. Matter of Leo Crisafulli, Inc., (Schroeder 
Bros., Ine., as agents for Giacoma Costa Fu Andrea of Genoa, Italy), 
Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., July 22, 1937, p. 202. Noonan, J. 


Incorporation of Party to Arbitration Agreement—Effect upon Subsequent 
Proceedings under Agreement. Cross motions to vacate and confirm an 
award. Kansai, Inc., sold merchandise to a firm by the name of Kluger 
under an arbitration clause providing for arbitration under the Arbitration 
Rules of the Textile Association. Disputes arose and Kansai, Inc., demanded 
arbitration. Meanwhile the firm of Kluger had reorganized as a corpora- 
tion. The corporation, however, received the demand for arbitration, con- 
sented to it, and appointed an arbitrator. Subsequently, the firm of Kluger, 
which was the original party to the contract, purported to inform the 
arbitrators that it would not be a party to the arbitration. 

Under the Rules of the Textile Association an arbitrator for the defaulting 
party may be appointed by a committee of that Association. 

Held, motion to confirm the award granted and cross motion to vacate 
denied. Respondent here relies upon a dishonest technicality. It is true the 
corporation consented to arbitrate a dispute which did not exist as between 
it and the petitioner; as between these parties there was no contract and 
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nothing to arbitrate. On the other hand, if the firm (through its agent) 
named an arbitrator, he was duly appointed. If the firm did not name him 
he was duly appointed by the Association under the Rules expressly 
granting the Association authority to appoint arbitrators in case of default. 
The ruling is that the arbitration board was properly constituted. Matter 
of Kansai Silk Importing Co., Inc. (Kluger), Sup. Ct., Spec. Term, Pt. I, 
N. Y. L. J., June 19, 19387, p. 3108. Pecora, J. 


Jurisdiction of State Court to Vacate an Award Rendered under United States 
Arbitration Act. Motion to vacate an award. The parties signed an agree- 
ment in which they provided that any proceeding to force an arbitration 
should be had before a court of maritime jurisdiction. This dispute arises 
on a maritime contract. The arbitration clause does not state (in words) 
to what court application for judgment is to be made. If the arbitration 
clause does not name the court in which application for judgment is to be 
made, and as (unless tacitly the federal court is named) no court is named, 
United States Arbitration Act, section 9, covers and provides that the appli- 
cation must be made to the federal court. The successful party has invoked 
the jurisdiction of a federal court before the unsuccessful party applied 
here. So either the federal court has exclusive jurisdiction or this court 
should decline jurisdiction. The motion is denied. If the moving party so 
elects it may enter an order referring the motion to the federal court. 
Cities Service Oil Co. v. Am. Mineral Spirits Co., Sup. Ct., Spec. Term, 
Pt. I, N. Y. L. J., July 27, 1937, McGoldrick, J. 


Arbitrators—Appointment and Removal under Arbitration Rules of Trade 
Association. Motion to confirm an award. The petitioner, in 1936, entered 
into four separate contracts with the respondent. All of these contracts 
contained arbitration clauses. Any arbitrations thereunder were to be held 
according to the rules of the Silk Association of America. When a dispute 
arose petitioner designated one S, and the respondent one W, as their respec- 
tive arbitrators, and the two chose one R as the third. Hearings before the 
three arbitrators were held toward the end of March, 1937. Prior to the 
first hearing S, the arbitrator designated by the petitioner, disclosed to 
respondent his relationship to one of the officers of petitioner and offered 
to withdraw. The respondent, however, agreed that S might remain as 
arbitrator. Witnesses were then heard on both sides; briefs were submitted; 
and several successive hearings held, the last one on April 27. Until then 
neither party had recorded any dissatisfaction with the conduct of the 
arbitration. On April 30, however, the respondent, in a letter to the National 
Federation of Textiles, Inc., successor to the Silk Association, objected to 
the arbitrators continuing further consideration of the matter and requested 
the Federation to appoint new arbitrators on the grounds that S and R had, 
by their conduct at the hearing, indicated prejudice and bias in favor of the 
petitioner and that, moreover, S was related to an officer of the petitioner. 

This request was based on Rule 7 of the Rules of Arbitration of the 
Federation which provides as follows: 


“Tf an arbitrator shall not file a written acceptance of appointment 
with the Bureau within seven days after notice thereof has been 
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mailed to him, or if the Committee shall determine that an arbitrator 
is not impartial and disinterested, or if an arbitrator shall resign or 
otherwise fail or cease to act, then the Committee may declare a 
vacancy to exist. A successor arbitrator shall be appointed in the 
manner set forth in these Rules for the appointment of the predecessor 
arbitrator, unless the Committee in its absolute discretion decides to 
appoint the successor arbitrator.” 


On May 5 the Federation, in accordance with this request, declared three 
vacancies to exist and appointed three new arbitrators without even notifying 
the petitioner of the request made by respondent. 

Petitioner then refused to appoint a new arbitrator and the Federation 
appointed one for him. Petitioner took no further part in the hearings 
before the newly appointed arbitrators. 

Up to this time, i. e., about the beginning of July, the original arbitrators 
had not yet rendered a written award, although at the close of the last 
hearing before them on April 27 the Chairman had dictated the decision 
to the Federation’s secretary. On July 28 the first arbitrators signed the 
award in favor of petitioner, who now moves for an order to confirm the 
award, while respondent moves for an order to confirm the second award 
which had meanwhile been rendered on July 13. Held, petitioner’s motion 
to confirm the award of the first arbitrators must be granted and respon- 
dent’s cross motion denied. 

It is clear that the Federation exceeded its power under Rule 7 by dis- 
qualifying the first three arbitrators and declaring a vacancy without even 
notifying the petitioner of respondent’s motion. The relationship of S to one 
of petitioner’s officers without more is not a sufficient ground for vacating 
an award, particularly when it appeared that this relationship was dis- 
closed to respondent and no objection raised. 

The court is satisfied, therefore, that the second board of arbitrators 
was improperly convened and that no validity is attached to its award. 
As there was no evidence from which to determine that the award of the 
first arbitration board was tainted with prejudice or partiality, petitioner’s 
motion to confirm the first award must be granted. Matter of Oltarsh 
(Classic Dresses, Inc.), Sup. Ct., Spec. Term, Pt. I, N. Y. L. J., September 
10, 1937, p. 624. Poletti, J. 


OTHER CURRENT CASES OF INTEREST 


(New York.) Death of an Arbitrator Does Not Affect the Running of the 
Statute of Limitations under Sec. 25, Civil Practice Act. Plaintiff sued for 
materials furnished and labor performed in 1922. The next year the parties 
entered into an arbitration agreement and the controversy was submitted 
to arbitration. The arbitration proceedings appear to have been pending 
for about twelve years. In 1935, the umpire of the arbitrators died without 
deciding the controversy. When this action was brought defendant pleaded 
the six-year Statute of Limitations. Held, that the plaintiff’s action is not 
saved by section 25 of the Civil Practice Act,’ regardless of whether or not 





1 Sec. 25 of the Civil Practice Act provides as follows: 


EFFECT OF STAY OR REVOCATION OF ARBITRATION. Where the persons who 
might be adverse parties in an action have entered into a written agree- 





Civil and Commercial Arbitration Law 379 





the arbitration proceeding is still pending undetermined, and even though 
the Supreme Court has refused to appoint another arbitrator in the place 
of the one deceased. 

There is nothing in section 25 of the Civil Practice Act that provides for 
the termination of an arbitration proceeding because of the death of an 
arbitrator. As a matter of fact, the deceased arbitrator may be replaced. 
The complaint says that the Supreme Court appointed the deceased umpire 
of the arbitrators. The Supreme Court may, if it will, appoint another 
in his place. The complaint fails to save itself from the Statute of Limita- 
tions by merely alleging that the umpire of the arbitrators died. There 
must be alleged such facts as would save the complaint from the operation 
of the Statute of Limitations. Without allegation of the pending arbitration, 
the plaintiff faces certain dismissal of his complaint because of the six-year 
Statute of Limitations. With the allegation of the pending arbitration, 
and the death of the arbitrator, the plaintiff is in no better position, because 
the arbitration agreement and the pendency of the arbitration, of itself, does 
not endow plaintiff with the benefits of section 25 of the Civil Practice Act. 

Consequently, the motion for judgment on the pleadings dismissing the 
complaint must be granted provided plaintiff fails to serve an amended 
reply alleging such facts which may bring his case within the above 
provision of section 25, Civil Practice Act. Jacob Steffen v. John A. Vomacka, 
City Court of New York, Bronx County, May 25, 1936, by Evans, J., 162 
Mise. 755. 


(Penna.) Director of Public Works as Arbitrator under Public Works Con- 
struction Contracts. In 1930, the plaintiff entered into a contract with the 
defendant municipality for the construction of a bridge in Philadelphia. 
The work was to be done under the general direction of the Director of 
Public Works in Philadedphia pursuant to a contract providing that his 
decision “on any questions arising in connection with the performance of 
the contract shall be binding and conclusive upon the parties.” It was also 
provided that “ the total amount to be paid for the . . . . work to be per- 
formed and such materials to be supplied . . . . shall in no event exceed the 
sum of $1,770,000.” After the temporary work was completed and the 
construction of the bridge itself was begun a controversy arose concerning 
responsibility for the collapse of certain parts of the work and liability 
for the cost of repairs. The Director ordered the plaintiff to furnish 
additional necessary steel for the repairs and to bill it in the regular way. 





ment to submit to arbitration or to refer the cause of action or a contro- 
versy in which it might be available, or have entered into a written 
submission thereof to arbitrators, and, before an award or other determina- 
tion thereupon, the agreement or submission is revoked, so as to render 
it ineffectual, by the death of either party thereto or by the act of the 
person against whom the action might have been brought, or the execution 
thereof, or the remedy upon an award or other determination thereunder, 
is stayed by injunction or other order procured by him from a competent 
court or judge, the time which has elapsed between the entering into the 
written submission or agreement and the revocation thereof or the expiration 


of the stay is not a part of the time limited for the commencement of the 
action. 
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This order was given with the understanding that the cost of the extra 
work would be borne by the party ultimately determined to be responsible 
for the collapse of the original construction. 

The Director proceeded with his investigation and determined that the 
collapse of construction was chargeable to the engineers of the defendant 
municipality who had approved the plans. The defendant municipality 
refused to reimburse the plaintiff for the value of the extra work and this 
action was brought to recover that amount. The lower court held that the 
determination of the Director was a binding award as to the defendant’s 
liability but that the amount recoverable by the plaintiff should be limited 
by the maximum-amount-clause set out in the contract. On appeal the 
defendant took the position that there was no valid award against the 
municipality; that the jurisdiction of the Director did not extend to the 
question of liability of the defendant for the acts of its agents. Held, that 
there was a valid award; and that the authority of the arbitrator included 
the power to settle the controversy in the instant case. 

The Court further ruled out as without merit the defendant’s challenge 
of the award on the grounds that no formal hearings were held and that 
the city received no formal notice of the arbitration proceedings. The 
defendant never requested a formal hearing and had been duly represented 
by its solicitor and its engineers during the course of the investigation of the 
Director. 

The lower court’s ruling that the plaintiff’s recovery should be limited 
by the maximum-amount-clause of the contract was also affirmed. According 
to the Court, “the all-inclusive paragraph fixing the maximum liability 


of the city on the contract ” was intended to embrace and limit any liability, 
including that arising from any award rendered under the contract. Canuso 
et al v. City of Philadelphia, Supreme Court of Pennsylvania, May 17, 1937, 
192 Atl. Rep. 133. 


FOREIGN CASES 


(Austria.) Arbitrations—Right of Parties to be Heard. The Court of 
Appeals has recently passed upon the general question as to what extent 
arbitrators are bound to follow the court procedure laid down in the 
Austrian Code of Civil Procedure. Held, that, as a matter of law, the parties 
need not be granted opportunity to present their case to the arbitrators at a 
hearing. Where the arbitrators are of the opinion that briefs presented by 
the parties offer sufficient information and evidence to enable them to decide 
the matter they may render an award without ever setting a hearing. Such 
a procedure is not subject to review by the Courts in a proceeding to set — 
aside the award. 


(Austria.) Liability of an Arbitrator for Negligence in Rendering the Award.? 
The Court of Appeals recently was confronted with the question to what 
extent an arbitrator is liable to the parties for negligent delay or conduct 





1 Decision of the Austrian Court of Appeals (2 R 130/37), contributed 
by Dr. Emil v. Hofmannsthal, Vienna. 

2 Decision of the Austrian Court of Appeals (OB 1 R 56/37), contributed 
by Dr. Hofmannsthal. 
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respecting the hearing or the rendition of the award. Held, that an 
arbitrator cannot be held responsible to a larger extent than a judge of a 
court of law.? Whoever voluntarily submits a dispute to an arbitrator must 
be aware of the fact that an award is not vested with a like guarantee for 
correctness and rightful procedure as a decision of a court of law. The 
court then points out that the statute itself provides that an arbitrator does 
not have to follow the law and that knowledge of law and legal training 
is not a prerequisite to his appointment. Therefore, the court held, an 
arbitrator cannot be held responsible for the content and legal correctness 
of his award unless there is evidence that he intentionally and consciously 
abused the authority conferred upon him or that he had been grossly 
negligent in deciding the case. 


(England.) Arbitration—Reference of Pending Causes—Submission to the 
Master of Questions Outside Order of Reference—Effect as an Arbitration. 
Action was brought for an accounting of payments alleged to be due the 
plaintiff under a contract entered into between the plaintiff and defendant. 
After an order for an account was made, the Master, at the request of both 
parties, gave a decision on a matter which was not covered by the judge’s 
order for the account. The Master returned a certificate of a certain sum 
due from the defendant to the plaintiff. Application by the defendant to 
have the certificate discharged by a judge of the Chancery Division was 
refused, the judge ruling it to be a nullity on the ground that the Master had 
no power to consider matters not within the scope of the original order for 
the account. After unsuccessfully attempting to enforce the Master’s 
certificate, the plaintiff brought this action to recover the amount awarded 
by the Master. 

The principal point taken by the plaintiff was that although a court shall 
have acted extra cursum curiae, but at the request of both parties, the 
resulting determination or order may be disregarded as a judgment and 
enforced as an award of an arbitrator. By submitting to the Master to 
decide something in a manner outside the ordinary course of law (i. e., 
outside the terms of the order of reference), the plaintiff contended that the 
parties must be taken to have agreed to be bound by his decision, not as a 
judge who could act only within the ordinary course of law, but as an 
arbitrator. The defendant, on the other hand, contended that a mere 
departure from the ordinary rules of practice, with or without the consent 
of the parties, did not turn the proceedings into an arbitration; and that no 
intention of departing from the cursus curiae was shown in this case. Held, 
that where parties, both of whom are sui juris, submit to the Master a 





*’ The Austrian law does not recognize a liability of state officials and civil 
servants for wrongful acts done within their authority. Judges, however, 
are personally liable for such acts and the government also is responsible 
where such acts have been committed wilfully or negligently. While arbi- 
trators are also liable under the statute if their wrongful acts were done 
wilfully or negligently, the importance of the above decision lies in the 
fact that the Supreme Court now limits such liability in the case of arbi- 
trators to cases of wilfulness or gross negligence. 
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special inquiry, which an order of court could lawfully direct him to hold, 
the proceedings ought not to be rendered a nullity, and the certificate given 
by the Master should be enforceable as an award. Wyndham v. Jackson, 
K. B. D., July 8, 1937, Goddard J., LXXXIV, The Law Journal, p. 98; also 


reported in All England Law Reports—Annotated, 1937, Vol. 3, Part 10, 
p. 677. 


(India.) Section 19 Arbitration Act—Rescission. One of the terms of an 
agreement between the plaintiffs and the defendants was that in case of 
disputes between the parties arising out of the agreement, the matter should 
be submitted to arbitration. The court held that when one party to a con- 
tract alleged breach by the other of provisions as to payment and claimed 
to have rescinded the contract on that ground, the dispute was one arising 
out of the agreement. Where, therefore, in such a case, the first party 
brought a suit for a declaration that the contract had been rescinded and 
did not subsist and for an injunction restraining the second party from 
referring the dispute to arbitration, the court would stay the suit, under 
S. 19. 

When, however, a party contended that there was no valid contract, e. g., 
that it had been entered into on his behalf by a person who had no authority 
to do so, the dispute was not one arising out of the agreement and the court 
would not stay a suit. (Harinagar v. Skoda, 41 C. W. N. 563.) Also reported 
in 15 Bombay Law Journal, 46, 1937. 
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TRIBUNAL AWARDS 


Cases in Domestic Relations. Mr. Lindey’s article’ in this issue 
of THE JOURNAL discusses the desirability and practicability of 
arbitration provisions in separation agreements and the advan- 
tages of this private and dignified method of disposing of differ- 
ences which arise between ex-husbands and wives. The following 
two cases, taken from the records of the American Arbitration 
Tribunal, illustrate the type of matters now being referred to 
arbitration: 


Choice of School. A husband and wife entered into a separation 
agreement, prior to their divorce and remarriage, under which 
custody of their two children—a boy and a girl—was divided 
equally between the parents. Among the many provisions of 
the agreement was one which gave to the wife the right to select 
the school or college to be attended by the daughter and to the 
father a similar right with respect to the son’s education, the 
school selected by each parent to be subject to the approval of 
the other. Since there had been a difference of opinion, even 
before the separation, concerning the school to be attended by 
the son and it was evident then that there might be a dis- 
agreement on that point later on, the following provision was 
included in the agreement: 
The schools and colleges selected by either parent shall be subject 
to the approval of the other parent, and if objection is made by the 
other parent and the parties cannot agree on the choice of a school or 


college, they shall select a disinterested third party whose decision 
shall be final. 


In the course of time the husband selected a well-known New 
England school for boys as a preparatory school for the son, only 
to find that the mother would not approve his selection, on the 
ground that the location of the school was unhealthy for the boy, 
that its exclusive and undemocratic nature would be harmful 
and that special concessions which she feared would be made to 
the boy, by reason of his father’s personal and family connec- 


1 See p. 345. 
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tion with the school, would have a detrimental effect upon his 
character. When the parents could not reach an agreement, the 
arbitration clause was invoked and an agreement to arbitrate 
under the Rules of the American Arbitration Tribunal entered 
into. The arbitrator was a lawyer and to him was submitted the 
question whether the mother’s objection to the school selected 
was capricious and unreasonable and whether the father’s choice 
was justified and should be sustained. At the hearing the arbi- 
trator received the testimony of the parents and evidence con- 
cerning the school from various sources, and was then authorized 
by the parties to make an independent, personal investigation of 
the standing and character of the school. Upon completion of 
this investigation and after the submission of briefs by the at- 
torneys on both sides, the arbitrator rendered an award uphold- 
ing the father’s right to enter the son in the school selected. 
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Modification of Alimony Payments. Another separation agree- 
ment between husband and wife contained a provision that, under 
certain conditions, either the husband or the wife could ask for 
a modification of the monthly payments to be made by the hus- 
band, any differences to be adjusted by representatives selected 
by the parties. One such adjustment of alimony payments was 
made, after which the husband, as a result of the continued busi- 
ness depression and a reduced income, claimed the right to ask f 
for a further reduction. When the wife would not agree and the I 
representatives of the parties were unable to effect an adjust- ‘ 
ment, an agreement was entered into submitting to arbitration é 
two questions at issue: (a) whether the husband had a right, 
under the separation agreement, to ask for a further modifica- 
tion; and (b) if upheld in that right, what amount should in future { 
be paid to the wife. The arbitrators upheld the right of the ] 

( 
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husband to ask for the modification and then made an exhaustive 
inquiry into the income, business operating costs and expendi- 
tures of the husband and other circumstances which would throw 
light upon his claim to be entitled to a reduction in the amount 
of alimony payments. Upon the basis of the evidence thus re- : 

( 





ceived, the arbitrators then set the amount of future payments. 

An interesting feature of this case was the fact that, although 
the two arbitrators selected by the parties were conceded to be 
their representatives (the husband having named his attorney, | 
while the arbitrator appointed by the wife was her brother as 
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well as attorney) the arbitrators arrived at a unanimous award. 
The impartial third arbitrator was chosen from the Panel of the 
American Arbitration Tribunal, and the unusual circumstance 
of the two partisan arbitrators was covered by a stipulation in 
the submission agreement waiving objection by either party to 
the arbitrator appointed by the other. 


European Film Manufacturer and American Agent. A company 
in Europe manufacturing film used in the motion picture indus- 
try, with a subsidiary in New York City, was approached in 
1926 by American interests which were in close contact with 
the leading American producers of motion pictures with a pro- 
posal to enter into an arrangement whereby the European product 
would be marketed in the United States. 

The arrangement appeared to be an ideal one, embracing a 
highly profitable outlet for the foreign manufacturer, lower costs 
of picture production for the American film producers and the 
utilization of personal contacts in a large way for the connect- 
ing link, the American sales agent. Thus it came about that in 
1926 a contract was entered into between the manufacturer and 
the American sales agent, giving the latter an exclusive agency 
for the United States through the seller’s New York subsidiary. 

After a period of two years it was found that the imported 
film product could not meet its American competition, particu- 
larly in view of the reduction in price put into effect by the latter ; 
and serious difficulties as to terms, allowances and other matters 
arose between producer and agent, with the result that the rela- 
tionship was terminated in 1928. 

Despite this experience the parties again entered into con- 
tractual relations in 1934, the foreign product having been im- 
proved and the parties believing that American competition 
could be met. Difficulties were again reached, however, in the 
relationship between the principals, the greater part of which 
were inevitable and had to do with attempts to meet American 
competition, allowances for defective material, difficulty in secur- 
ing a sufficient supply of film, etc. By the summer of 1935 the 
business was at the point of collapse, with the parties to the 
contract embroiled in an extremely complicated controversy. 

Under a clause in the contract providing for arbitration, the 
controversy was referred to the American Arbitration Tribunal. 
The allegations of the American agent included: (1) that film 
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had been supplied which was not in accordance with the quality 
of samples originally furnished; (2) that the quality of film 
guaranteed by express warranty had not been supplied; (3) that 
the film actually supplied was not marketable in the United 
States, and (4) that film had not been supplied in sufficient 
quantities. 

The agent demanded damages upon these premises in the sum 
of $500,000, covering loss of business which would otherwise 
have been obtainable and the loss of future profits during the 
unexpired term of the contract. These damages were offset by 
certain sums admittedly due by the agent to the manufacturer. 

To all of the claims of the agent the manufacturer made a 
general denial, entered counter-claims for various sums due and 
demanded damages by reason of the failure of the agent to move 
a guaranteed quantity of film within a stipulated period. 

Preparation of the case on both sides was lengthy and exhaust- 
ing. It involved the production of expert technical testimony 
both from the Pacific Coast and from Europe and made neces- 
sary the taking of depositions of absentees in both places. Six 
hearings in all were required and on December 18, 1936, the 
board of three arbitrators, all selected from an impartial panel, 
rendered their award, finding: 

(1) That there was no evidence of an express warranty on 
the part of the manufacturer; (2) that the quality of film sup- 
plied had been so supplied without any other liability assumed 
by the seller; and (3) that the agent had, in fact, suffered no 
damages by the seller’s failure to deliver larger quantities of 
film. 

On the part of the agent, it was found that: (1) The seller 
had not suffered damages through the agent’s failure to move 
the quantities allegedly agreed upon; (2) that the product of 
the seller in all respects was not in accordance with the techni- 
cal requirements of the American market, and (3) that the 
seller had suffered no consequential damages. Weighing these 
findings in accord with the situation as represented and striking 
the balance of approved claims and amounts admittedly due, the 
arbitrators found for the European sellers in the amount of 
$114,000. 

The Board of Arbitrators comprised a former Cabinet officer, 
the president of a leading New York department store and an 
executive of a large machinery manufacturing concern. 
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ACTIVITIES OF THE BAR 
LOS ANGELES BAR ASSOCIATION 


THE Los Angeles Bar Association established a Committee on 
Arbitration in 1930, which has since become one of the most 
valuable Committees of the Association. Consisting of nine mem- 
bers, the Committee has authority to act as arbitrators of dis- 
putes or differences between attorneys, or between client and 
attorney, relative to professional conduct, breach of the code of 
ethics or the amount, division or payment of fees, to the end that 
such disputes may be adjudicated without publicity and without 
recourse to the courts. The Committee has power of process and 
administering oaths, and appeal has been provided for. 

The members of the Committee serve without compensation, 
and the cost of conducting the hearings is borne by the Asso- 
ciation, unless a lengthy transcript is required, in which case 
the party desiring the transcript is expected to pay its cost. 

A considerable number of controversies have been arbitrated 
by the Committee and in no instance has a party been compelled 
to file an award with the Superior Court for the purpose of 
enforcing it. 

The procedure is as follows: Upon the receipt of a statement 
of the facts in a matter in which arbitration by the Committee 
is desired, the file is placed in the hands of the Secretary, who 
refers it to a member of the Committee for determination as to 
whether or not an answer should be had. 

In the event an answer is requested, a submission agreement 
is forwarded to petitioner for signature, after which it is for- 
warded to respondent, together with a copy of petitioner’s state- 
ment, with a request that an answer be made in writing and 
returned with the signed submission agreement, a copy of the 
answering statement then being sent to petitioner. The Com- 
mittee then determines whether a hearing shall be had, and in 
most instances an oral hearing takes place before an award is 
made. In the event it is desirable or necessary, the award of the 
Committee may be filed with the Superior Court and a judgment 
entered thereon, although, as stated above, voluntary compliance 
has put the award into effect in all instances.—LLOYD WRIGHT, 
President, The Los Angeles Bar Assn. 
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INTER-AMERICAN COMMERCIAL ARBITRATION 
AND GOODWILL 


COMMERCIAL ARBITRATION IN THE UNITED STATES AND 
LATIN-AMERICA 1! 
BY 
HERMAN G. Brock 


Acting Chairman, Inter-American Commercial Arbitration Commission; 
Vice President, Guaranty Trust Co., New York 


It is an especial pleasure and privilege to address the Insti- 
tute of Public Affairs and I am particularly happy that my sub- 
ject is arbitration. The Institute of Public Affairs has long been 
friendly to the arbitration movement and, forward-looking as 
it always is, was among the first to arrange for its public presen- 
tation, at its 1928 session, when the Hon. John R. Davies and 
Professor Wesley A. Sturges of Yale University, both outstand- 
ing exponents of arbitration, discussed the subject. 

It seems to me also most appropriate that this subject should 
be discussed before this distinguished audience in the State of 
Virginia for, in a way, Virginia is the cradle of arbitration in 
this country. 

George Washington, as the Commanding-General who brought 
independence to the United States and as our first President, be- 
longs to the whole of the United States, but by right of birth he 
belongs first and foremost to Virginia; and it is in George Wash- 
ington’s last will and testament that we find a remarkable pro- 
vision which I would like to read to you. 

Having endeavored to be plain and explicit in all the devises, even at 
the expense of prolixity, perhaps of tautology, I hope, and trust, that 
no dispute will arise concerning them; but if, contrary to expectation, 
the case should be otherwise from the want of legal expression, or the 
usual technical terms or because too much or too little has been said on 
any of the devises to be consonant with law, my will and direction 
expressly is, that all disputes (if unhappily any should arise) shall be 
decided by three impartial and intelligent men, known for their probity 
and good understanding; two to be chosen by the disputants, each having 
the choice of one, and the third by those two—which three men thus 





1 Address delivered at the Institute of Public Affairs, Charlottesville, 
Virginia, July 6, 1937. 
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chosen shall, unfettered by law, or legal constructions, declare their 
sense of the Testator’s intention; and such decision is, to all intents 
and purposes, to be as binding on the Parties as if it had been given 
in the Supreme Court of the United States. 


It is well worth while to stop and examine this provision for it 
expresses, with all the weight of the conviction of its author, the 
principles of arbitration. Arbitration means, essentially, the 
settlement of a dispute in a friendly and informal manner, before 
judges appointed by the parties in dispute, or in a manner deter- 
mined by them,—judges who are selected for the qualities pre- 
scribed so well in the provision I have just read you, “ impartial 
and intelligent men, known for their probity and good under- 
standing”. Arbitration further means that the judges so chosen 
hear and determine a controversy “ unfettered by law or legal 
constructions ” and finally, and this is most important, the deci- 
sion of such judges is “ to all intents and purposes . . . as bind- 
ing on the Parties as if it had been given in the Supreme Court 
of the United States”. Here we have, then, three outstanding 
principles of arbitration: that, by agreement of the parties, im- 
partial, expert men are selected to hear and determine a dispute, 
that these arbitrators are not bound by legal technicalities and 
that their award is as binding as a judgment rendered by a court 
of law. 

The lawyers and business men of the western hemisphere are 
building these principles into a national and inter-American 
system, not only for economic peace at home, but for interna- 
tional economic peace. Why is it that arbitration is so necessary 
to peace and what are its advantages that make men prefer it 
to litigation or war? 

In the first place it saves goodwill. A suit pending in court 
inevitably divides the men between whom it is pending. It is 
conceivable that they may not be on friendly terms, may not con- 
tinue to do business with each other or may not even think highly 
of each other, with a suit pending between them. But arbitration 
gets them together in a friendly, informal atmosphere; points of 
view are clarified and opinions exchanged; the disputing parties 
gain a better understanding of each other and their relationship 
remains unimpaired. 

In the second place, arbitration saves time. We all know that 
the dockets of our courts are badly crowded, that delays are un- 
avoidable, that it sometimes takes years for a case to reach the 
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calendar. And, even then, by various forms of legal tactics it 
is possible for a final decision to be postponed for years. In arbi- 
tration the parties and arbitrators set their own time to suit the 
convenience of all concerned, and I have known of cases when a 
dispute arose in the morning, was submitted to arbitrators in the 
afternoon and a decision was rendered by evening. 

As a direct outcome of this speed, arbitration has a third ad- 
vantage; it saves money. When perishable or seasonal merchan- 
dise is involved, it is obvious that a speedy decision is essential. 
But even in other questions of a less obvious nature, funds may 
be tied up pending the outcome of a controversy, orders may be 
withheld, or cancelled, causing serious losses, or unwelcome pub- 
licity accompanying a litigation may damage the business of the 
parties involved. I could go on enumerating the advantages of 
arbitration, such as its privacy and the convenience and elas- 
ticity of the proceedings, but I trust that in the course of our 
discussion all these will become apparent. 

From the beginning of this nation, even in our simple provin- 
cial relations, the Anglo-American idea of pacific settlement has 
been embodied in our history. Our forefathers brought the prac- 
tice of arbitration with them from England. English common 
law governed early arbitrations in the Colonies and there are 
numerous records of disputes involving boundary lines, shipping 
problems, prices of merchandise and lesser matters, dating back 
as far as the middle of the 17th century. Some of these cases 
give vivid pictures of the times and are of considerable interest 
to the student of history. 

For instance, I was interested to find that in Virginia, particu- 
larly, the price of tobacco was a subject of arbitration and in New 
York we find several references to arbitrations involving the 
price of rum. Let me give you an illustration of what might be 
involved in one of these early cases: 

In New York, on the records of the Chamber of Commerce of 
the State of New York—the oldest standing arbitration tribunal 
in this country—there appears the case of the captain who, back 
in the year 1779, hired a mare to ride to Kingsbridge. The mare 
went lame and the captain left her at a farm on the way, hiring 
another horse to continue his trip. On his return trip he stopped 
at the farm, and the mare could not be found. The owner of the 
mare claimed compensation, and the captain claimed a refund for 
the expense he had been put to because of the inability of the mare 
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to complete the journey. The Arbitration Committee of the 
Chamber rendered a very reasonable award, deciding that the 
captain must pay 10 pounds for the mare but allowing one pound 
for the expense to which he had been put. 

The old English Common Law, governing early arbitrations, 
soon proved to be insufficient to regulate arbitrations and Vir- 
ginia was among the first states to adopt an arbitration statute 
(in 1789), whereunder an agreement to arbitrate could be made 
a rule of court and an award rendered by arbitrators could be 
entered as the judgment or decree of the court. 

In time, however, the early arbitration statutes of this type 
also proved to be inadequate, the chief reason being that arbitra- 
tion grew to cover a range of subjects including practically the 
entire field of contractual relationship. A general agreement to 
arbitrate any controversy arising from a given contract—in 
other words an arbitration clause—was not binding under early 
statutes, as the agreement had to refer to an existing controversy. 

Now we all know that it is easier to agree in advance, at the 
time of making a contract, that all controversies which may arise 
shall be submitted to arbitration, than to agree to go before arbi- 
trators after a controversy has arisen. But if the clause in the 
contract providing for arbitration is not binding on the parties, 
either party may, at the last minute, refuse to proceed with an 
arbitration and the enforcement of the clause depends entirely 
upon good faith. This, of course, detracted greatly from the value 
of a clause. 

The State of New York was the first state in the Union to adopt 
a modern arbitration statute, whereunder all written agreements 
to arbitrate, whether referring to existing or future contro- 
versies, are binding on the parties. The New York statute was 
signed by Governor Smith in 1920. Since that time, thanks to 
the efforts of the American Arbitration Association, the Chamber 
of Commerce of the State of New York and a number of leading 
trade and commercial organizations, we have a modern Federal 
Arbitration Law and modern statutes in 13 states. We hope that 
in the near future Virginia may become the 14th state having 
such a modern law and the American Arbitration Association, 
the national organization in this country for the use and promo- 


tion of arbitration, is continuing the good work of advancing 
modern legislation. 
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With the growing use of arbitration in our leading trades and 
industries, it was only natural that its use should spread to con- 
troversies involving merchants in other countries and particu- 
larly in trade with the Latin-American Republics. 

The demand for standing arbitration facilities in trade with 
our sister Republics to the South was first met in 1916, when the 
Chamber of Commerce of the United States entered into a joint 
arbitration agreement with the Bolsa de Comercio of Buenos 
Aires. This agreement was followed by similar agreements en- 
tered into with the leading commercial organizations in Brazil, 
Colombia, Ecuador, Panama, Paraguay, Uruguay and Venezuela. 
All of these agreements recommended the use of a standard arbi- 
tration clause and provided for standard rules and the mainte- 
nance of panels of arbitrators in each contracting organization. 

These joint agreements filled a real need during the war and 
immediate post-war period; but they were, of course, localized 
and did not meet the more fundamental requirements for gen- 
eral and easily available standard facilities in all of the 21 Ameri- 
can Republics. 

It requires time and patience to get minds working toward 
peace, whether political, industrial or commercial. While the need 
for standard arbitration facilities in trade between the business 
men of the western hemisphere was generally recognized, it was 
a matter of over fifteen years before a satisfactory solution was 
found. Arbitration was the subject of study and discussion at 
the first Pan American Financial Conference which met in Wash- 
ington in 1915, and subsequently the various Pan American Con- 
ferences, the International Conferences of American States and 
agencies such as the Inter-American High Commission and the 
Pan American Union have all had their part in bringing about, 
step by step, a comprehensive plan, embodied in a resolution 
adopted at Montevideo in 1933, by the Seventh International Con- 
ference of American States. 

I would like to read this Resolution, because in a way it is epoch- 
making (and by the way, it is very short, showing that few words 
can lead to large results) : 


That with a view to establishing even closer relations among the 
Commercial Associations of the Americas, entirely independent of 
official control, an Inter-American Commercial Agency be appointed in 
order to represent the commercial interests of all Republics, and to 
assume, as one of its most important functions, the responsibility of 
establishing an inter-American system of arbitration. 
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In addition,—and this is extremely important in view of the 
wide differences in the arbitration laws of the countries in- 
volved—the Conference established certain standards deemed 
essential to the successful functioning of an American system. 

In order to carry out the provisions of this Resolution, the 
Governing Board of the Pan American Union authorized the 
American Arbitration Association and the Council on Inter- 
American Relations, Inc., to undertake jointly the organization of 
the system contemplated. Under this authorization, the Inter- 
American Commercial Arbitration Commission was organized. It 
is an extremely simple organization. It includes representatives 
of each of the 21 American Republics and has administrative 
headquarters located at present at 8 West 40th Street, New York 
City. It has drafted standard arbitration rules, which are elastic 
enough to be applicable in all of the American Republics, and a 
standard arbitration clause. It has also established, or is in the 
process of establishing, local administrative committees and 
panels of arbitrators in each Republic. 

For instance, in the United States a committee and panel num- 
bering some 250 members have been organized. Here in Virginia 
we have had the cooperation of the Virginia State Chamber of 
Commerce in building up this committee and panel and you may 
be interested in the names of those who are connected with this 
work: Professor Abraham Berglund, of the James Wilson School 
of Economics of the University of Virginia; Mr. Joseph Fiveash, 
of the James Gill Company of Norfolk; Miss Sylvia Leao, of the 
Pan American School of Richmond; Dean Robert H. Tucker, of 
Washington and Lee University of Lexington, and Mr. Robert 
West, of the Riverside & Dan River Cotton Mills of Danville. 

Through the local committees and panels of arbitrators, the 
Commission is enabled to keep in close touch with developments 
in each country; it can supervise the conduct of arbitrations or 
bring about friendly agreement between disputing parties; it can 
encourage the modification of arbitration laws in order to bring 
them into harmony with the standards established by the Seventh 
International Conference of American States; and it can promote 
the education of business men and lawyers in their respective 
countries in the use of arbitration, by way of articles in the daily 
and trade press, lectures, courses and other methods. 

Here are a few practical illustrations of how this system 
functions: 
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Recently the Commission received a letter from an importer 
of lumber in the United States. A shipment of lumber from 
Brazil, worth approximately $1,000, had arrived in a damaged 
condition. The importing firm wrote the Brazilian exporter, 
claiming damages; in the course of the ensuing correspondence 
the matter came before the Commercial Association of Rio de 
Janeiro, which suggested arbitration. The Association had ap- 
parently been assured verbally by the Brazilian firm of its will- 
ingness to submit to arbitration, but when it came to signing an 
agreement to arbitrate, the New York firm had been entirely un- 
successful in receiving replies to numerous letters. A few years 
ago, before the Commission was organized, the matter would 
probably have rested here. Receiving no reply, the New York 
firm would have been forced to sue in Brazil, or to take the loss 
on the damaged merchandise. But the New York firm asked the 
intervention of the Commission. Through the cooperation of the 
Commission and members of its local committee in Brazil, con- 
nected with the Commercial Association of Rio de Janeiro, the 
written agreement was obtained and the documents are now in 
the mail. 

The arbitration is to take place in New York, since an examina- 
tion of the merchandise will be necessary. As the Brazilian party 
has no agent in New York, there will be no verbal hearing, both 
parties submitting their case in writing. The list of arbitrators, 
sent to both parties, contains the names of various members of 
the Inter-American Panel, who are citizens of the United States, 
of Brazil and of other Latin-American Republics, resident in 
New York, so that the parties may be assured of an entirely 
impartial tribunal. 

When a South American firm has an agent or representative 
in the United States, the agent represents his principal at arbi- 
tration hearings. Such a procedure is quite usual, for instance, 
in the fur trade, where many of the disputes involve shipments 
of skins, particularly from the Argentine. A typical case of this 
kind is that of an importer who claimed an allowance on 1,000 
fox furs and meanwhile refused to accept another shipment of 
furs which was being held for him by the New York agent of 
an Argentine firm. The arbitrators in this particular case de- 
cided on the allowance due on the furs and also ordered the im- 
porter to accept delivery of the other merchandise. It is inter- 
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esting to note that the time consumed in this dispute was 12 days 
from the date of the complaint to the date of the award. 

Many claims come to the Commission by reason of the failure 
of a party to pay for merchandise received or failure of a party 
to deliver merchandise paid for in advance. There is sometimes 
a great deal of bitterness and suspicion attached to such claims 
and an exchange of correspondence conducive to mutual bad will. 
This is especially true in the cases of disputes between business 
men of different countries, where the distance separating the 
parties and the barrier of a different language is a potent factor 
in intensifying misunderstanding and suspicion. It is, therefore, 
especially gratifying to report that in the large majority of such 
cases referred to the Commission, an amicable understanding is 
reached without even the necessity for an arbitration. It also 
shows that, fundamentally, business men do not want to fight and 
will resort to litigation only when all other avenues to an adjust- 
ment appear to be closed. 

We have seen that, for the preservation of political peace be- 
‘tween the countries of the western hemisphere, a vast network 
of treaties has been built up, culminating in the Conference for 
the Maintenance of Peace in Buenos Aires in December last. That 
these treaties do not limit themselves to questions of armaments 
and neutrality, but that they also extend to resolutions covering 
the Peaceful Orientation of Public Instruction, the Promotion of 
Inter-American Cultural Relations and other such matters, shows 
the importance attached to educational and cultural relations. 
The trade agreements being entered into point the way to the 
solution of many a knotty trade problem. 

All this is being achieved between governments. The contribu- 
tion of the business men and lawyers of the western hemisphere, 
as private individuals, toward the maintenance of peace, is the 
Inter-American system of arbitration, which I have explained 
somewhat in detail because it is an integral part of the mainte- 
nance of international peace. Increasingly men are coming to 
see that it is commercial and economic disputes that destroy 
goodwill, and without goodwill the step toward war is easily 
taken. 

This is one of the great reasons why the lawyers and business 
men of this country and of the Latin-American Republics are 
forging, as one strong link in the chain of peace-making and 
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peace-keeping, a system whereby trade channels will not become 
clogged with disputes that offer the incentive to war, but will 
remain the routes carrying goodwill and friendship across this 
whole hemisphere. 





EDUCATIONAL PROGRAM FOR NATIONAL COMMITTEES 


The following outline has been prepared by the Inter-Ameri- 
can Commercial Arbitration Commission for its National Com- 
mittees as a program for the development of inter-American arbi- 
tration, with a view to completing the machinery of the Com- 
mission and carrying on educational work for the facilitating of 
goodwill through the immediate settlement of any disputes that 
may arise in inter-American trade relations: 


Establishment of Panel of Arbitrators. The plan of the Inter- 
American Commercial Arbitration Commission for the establish- 
ment of National Committees provides for the establishment, in 
each country, of a permanent panel of arbitrators. 

It is intended that these panels include, wherever possible, citi- 
zens of all American Republics engaged in business with the 
Republic organizing the panel, and that they represent the vari- 
ous trades, industries and professions which come into business 
contact with these Republics. . 

In order to take care of the details of the establishment and 
maintenance of such a panel it is suggested that each Committee 
appoint a Secretary, who would prepare the lists of nominees 
for the approval of the Committee, issue the invitations and 
receive the replies. 


Educational Activities. The plan of the Commission provides that 
national committees will carry on educational work on behalf of 
arbitration in their respective states. The following such steps 
are suggested: 

(1) Up-to-date compiled and correlated information on the 
history, practice and law of arbitration in each Republic is not 
available. It is suggested that in each Republic, through col- 
laboration with a university or otherwise, a study be made of this 
subject, to be published in available pamphlet form. When com- 
pleted, this study could be used as the basis for wider publicity. 
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Such studies have been made in the United States in the States 
of California, Connecticut, Illinois, Maryland, Massachusetts, 
New Jersey, Pennsylvania, Ohio, Texas, Virginia and Washing- 
ton, under the auspices of the American Arbitration Association, 
and have been of material assistance in the improvement of arbi- 
tration legislation as well as in the intelligent practice of arbitra- 
tion. An outline of one of these studies follows: 


Sample Outline of a Study 
History 
(a) Origin and history of arbitration law. 
(b) History of the use of arbitration by organizations and individuals. 
(c) Illustrative cases; summaries of early court decisions on arbitra- 
tion cases. 


Law 

(a) Text of existing arbitration law or laws. 

(b) In the United States comparisons have been made between the 
State Laws and Federal Arbitration Law, which latter embodies 
modern principles of arbitration. In other Republics a comparison 
might be made between the existing law and the standards ap- 
proved by the Seventh International Conference of American 
States. 

(c) Summaries of important recent court decisions under present law, 
with full references. 


Activities of Commercial Organizations 
(a) List of organizations having arbitration facilities. 
(b) Texts or summaries of arbitration provisions and clauses, if any, 
used by the above list. 
(c) Reports on arbitrations conducted by above list and summaries of 
cases, if available. 


Bench and Bar 
(a) Brief survey of condition of courts, showing whether delays in 
litigation cause congestion. 
(b) Analysis of cases pending, with a view to their suitability for 
arbitration. 
(c) Survey of Bar Associations as to practice of arbitration by lawyers. 


Education 
(a) Bibliography of text books on arbitration, if any available, and of 
references to arbitration in legal and commercial publications. 
(b) Survey of law schools as to instruction on arbitration. 
(c) Survey of commercial schools as to same. 


(2) In order to revive the interest of chambers of commerce 
and commercial organizations, it is suggested that the Secretary 
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of each National Committee communicate with such organiza- 
tions and undertake: 


To distribute to them, or invite them to distribute to their own mem- 
bership, material concerning arbitration, including the Rules and 
Clause of the Commission, and the Spanish Edition of the Inter- 
American Section of THE ARBITRATION JOURNAL. Such material will be 
provided by the headquarters of the Commission. 

To endeavor to have arbitration included among subjects discussed 
at the meetings of such organizations, and to provide speakers on the 
subject, upon request. 

To have included in the leading commercial and legal publications 
articles on arbitration and on the facilities of the Commission. 


Publicity. In order to keep arbitration constantly before the pub- 
lic, it is suggested that each National Committee consider the 
appointment of a sub-committee on publicity, which would under- 
take an organized publicity campaign. Included in such a cam- 
paign might be the following: 

Interviews with members of the National Committee, to appear at 
intervals in the daily press or appropriate periodicals, giving the views 
of these outstanding leaders on arbitration. 

Releases in the local press concerning the appointment of members 
of the panel of arbitrators; bulletins of local chambers of commerce 
might also carry news items on the appointment of arbitrators in their 
respective cities. , 

Publicity on any meetings or addresses on’ arbitration organized 
in connection with the educational work of the Committee. 

Possible arrangements for broadcasts on arbitration as part of 
educational or commercial programs. 

Arrangements for meetings of the National Committee in honor of 
outstanding business or educational leaders interested in or supporting 
arbitration, and also in honor of distinguished visitors interested in 
the subject. 


Legislation. The present arbitration laws of the great majority of 
the American Republics do not provide for the validity and en- 
forceability of an arbitration clause and in some other respects 
are not entirely in harmony with the standards approved by the 
Seventh International Conference of American States. The plan 
of the Commission for National Committees provides that such 
Committees will facilitate the adoption of these standards of pro- 
cedure and endeavor to effect the enactment of appropriate 
amendments. 

It is therefore suggested that the National Committees each 
appoint a sub-committee on legislation with the task of drafting 
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such amendments to the present arbitration laws, with a view to 
bringing them into harmony with the standards approved by the 
Seventh International Conference of American States. The Law 
Committee of the Commission has analyzed the arbitration laws 
of the various American Republics from this point of view and 
will be glad to place its observations at the disposal of such sub- 
committee. 

The task of such sub-committees would be to prepare draft bills 
or amendments to the present law, arrange for their introduction 
in the legislature and disseminate information concerning the 
proposed legislation among chambers of commerce, legal and 
commercial organizations, and others who may be interested, in 
order to enlist their support. 





A QUESTION OF FAIR PRICE 


An interesting case was recently submitted to arbitration under 
the terms of a submission agreement to which the Utilities Supply 
Company of New York City and the Mexican Chamber of Com- 
merce of the United States, Inc., were parties. The former had 
furnished the latter three photo-engraving plates and submitted 
a bill for $150 for the services and labor performed and the ma- 
terials furnished in connection therewith. The Mexican Cham- 
ber of Commerce questioned the fairness of this charge and 
sought an amicable adjudication before a qualified arbitrator 
familiar with trade publications. Mr. Ira P. MacNair, of the 
publishing firm of MacNair-Dorland Company of New York City, 
was thereafter selected as arbitrator and officiated at the one 
hearing necessary for the disposition of the controversy. 

At the hearing neither party was represented by counsel; only 
three witnesses were heard and five documents were submitted in 
evidence. The Mexican Chamber of Commerce based its conten- 
tion upon two grounds: that a sufficiently large discount, as based 
upon the custom of the trade, had not been allowed and that the 
plates might have been obtained from another source at a lower 
charge. 

The arbitrator found neither contention established by the evi- 
dence and so found for the Supply Company in the full amount. 
Although legally unnecessary, but for the information and per- 
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haps the guidance of the parties, he stated the reasons for his 
decision to be as follows: 


The Mexican Chamber of Commerce did not take the customary 
step of securing in advance competitive quotations for the engraving 
work, 


. The charges of the Utilities Supply Co., as shown by its bill, are 


in accordance with the standard engraving price scale of the trade. 
The discount of 25 per cent allowed off this scale is, under the cir- 
cumstances of this purchase, fair and is the customary discount 
in the trade, where a special discount is not agreed upon in advance. 
Although these plates might have been secured elsewhere for a 
lower price, the bill, under the circumstances of this purchase, is not 
excessive as claimed. 





ARBITRATION CLAUSE AS A CREDIT ASSET 


“It would be of value to a banker in considering financing 
or extending credit to a concern to know whether it prefers 
arbitration to litigation, and such information would be helpful 
in estimating the risks involved. And certainly it would be in 
order for the agencies that furnish information as to a busi- 
ness man’s credit rating to include among his assets the fact 
that he uses an arbitration clause.” (William C. Redfield in 
Credit Monthly.) 











FOREIGN ARBITRATION AFFAIRS 








































International Chamber of Commerce Amends and Approves Pro- 
posed International Law on Arbitration. The International Cham- 
- ber of Commerce, at its recent Congress in Berlin, adopted a 
t resolution approving, with certain amendments, the draft of an 
P International Law on Arbitration proposed by the International 
: Institute at Rome for the Unification of Private Law. The 
American, the Australian and the British National Committees 
did not support the second and third paragraphs of the resolu- 
tion and the Japanese National Committee made reservations in 
respect of these paragraphs. The text of the resolution follows: 


Having persistently recommended the arbitration of disputes between 
businessmen of different countries and, by its Conciliation Commissions 
and Court of Arbitration, secured without legal proceedings the settle- 
ment of hundreds of international disputes, the International Chamber 
of Commerce reiterates its recommendations in favour of the earliest 
possible ratification, by those states that have not yet done so, of the 
Geneva Protocol of September 24, 1923, on the international validity 
of arbitration clauses and of the Convention of September 26, 1927, for 
the execution of foreign arbitral awards. It also requests its National 
Committees to urge their Governments to take the necessary steps for 
the removal of the difficulties still arising out of the enforcement of 
foreign arbitral awards and the variety of conditions governing the 
form of submission to arbitration. 

Furthermore, the International Chamber of Commerce expresses its 
satisfaction at the elaboration of the draft of an international law on 
arbitration by the International Institute at Rome for the Unification 
of Private Law. This draft, once adopted by the principal states, will 
facilitate recourse to arbitration for foreign contracts, in particular 
by recognition of the universal validity of leave to execute issued in 
a country having brought the uniform law into force. 

The International Chamber of Commerce therefore approves the draft 
uniform law, subject to the following amendments the main object of 
which is to give precedence, on certain points, to the agreement of the 
parties, in particular in the event of the latter having referred to 
special rules, such as the Rules of the Court of Arbitration of the 
International Chamber of Commerce. 


The amendments recommended followed, in the main, the 
recommendations of the Chamber’s Committee on International 
Commercial Arbitration, which had considered the draft at an 
earlier meeting in Paris. 
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Arbitration in South India. From far-away Alleppey, in South 
India, THE JOURNAL has received a copy of the Manual of the 
Travancore Chamber of Commerce, organized in May, 1928, with 
facilities for conducting arbitrations and surveys. The rules 
adopted by the Chamber provide that matters may be submitted 
to the Chamber for arbitration: (a) “if both parties to a con- 
tract state their willingness in writing to abide by the decision of 
the arbitrator”, and (b) “if one of the parties to a contract 
states in writing that one of the conditions of the contract in 
dispute be that a reference lies by him to the Chamber of 
Commerce ”’. 

The rules contain a number of unique and interesting provi- 
sions. For example, the Chairman of the Chamber selects the 
arbitrators from the panel elected by a general meeting of the 
Chamber and the names of the arbitrators in a given case “ shall 
not be made known to any person whatever before the arbitra- 
tion commences”. The rules further provide that no arbitrator 
shall adjudicate the matter in which he or his employers are inter- 
ested and no two arbitrators connected with the same firm shall 
be selected to settle any dispute, and since the parties would appear 
to have no opportunity to challenge an arbitrator before the hear- 
ing begins, it would seem to be the duty of the Chairman to see 
that the arbitrators are qualified in each case. 

Another interesting rule provides that if the seller shall have 
offered an allowance equal to or more than the allowance granted 
by the arbitrator, then the whole cost of the survey or arbitra- 
tion shall fall upon the buyer. If the buyer has offered to accept 
an allowance equal to or less than the allowance decided by the 
arbitrator, then the whole cost of the survey or arbitration shall 
fall upon the seller. If the arbitrator awards no allowance, the 
whole cost of the arbitration shall fall upon the buyer. In other 
cases the award must state which of the parties is liable for the 
payment of the arbitration fees. 

Another rule provides that in the event arbitrators are not able 
to come to a decision by a majority of votes, the Chairman shall 
request another arbitrator to act as umpire to decide the matter 
and his decision shall be final and need not necessarily agree with 
that of either of the arbitrators. Arbitrators and umpires are 
required, insofar as possible, to support their awards by a written 
statement giving the reasons upon which they are founded. 





INDUSTRIAL ARBITRATION 
VOLUNTARY INDUSTRIAL ARBITRATION TRIBUNAL 


The American Arbitration Association announces the estab- 
lishment of a Voluntary Industrial Arbitration Tribunal, in effect 
October 20, 1937. 

This Tribunal will be entirely separate and under a different 
management and Rules of Procedure from the Commercial Arbi- 
tration Tribunal now maintained by the Association. 

The Voluntary Industrial Arbitration Tribunal is being es- 
tablished to provide facilities for labor disputes referred to the 
Association. The present Rules were designed for commercial 
arbitrations and as they are not especially adapted to labor dis- 
putes, the establishment of a separate Tribunal under an admin- 
istration and technique better adapted to the maintenance of 
industrial peace, was approved by the Executive Committee on 
September 29, 1937. 


GENERAL PRINCIPLES 


The outstanding principles underlying the organization and 
administration of the Industrial Tribunal are, briefly, the 
following: 

The Tribunal is an entirely non-official, non-partisan agency 
for the adjudication of labor disputes. It offers its facilities on 
precisely equal terms, under equally fair conditions, to both 
management and labor. 

Insofar as is humanly possible, the Tribunal offers a panel of 
arbitrators chosen solely for their integrity, impartiality and 
competence. From this panel the parties make their own selec- 
tions, rejecting those not acceptable to them. When each party 
appoints his own arbitrator, then the third arbitrator is chosen 
from this list. Every precaution is being taken to designate 
impartial arbitrators acceptable to both parties. 

The Tribunal is wholly voluntary, in that parties, of their own 
volition and unsolicited by the Tribunal, elect to use its facilities. 
Only when the parties voluntarily request its services does the 
Tribunal function and then only for them in the manner and to 
the extent upon which they agree. 

Proceedings in the Tribunal will be based on contracts or agree- 
ments. The parties must have made a contract containing an 


403 





404 The Arbitration Journal 





arbitration clause authorizing arbitration in the Tribunal or they 
must have agreed to submit an existing dispute to it before the 
machinery for adjudication is set in motion. It is not contem- 
plated that the Tribunal will assist in negotiating labor contracts 
or that it will attempt to settle indeterminate issues. 

The Tribunal will not function as a negotiating or mediating 
agency for, under its Rules, these conciliatory processes must 
have been exhausted or failed through the efforts of the parties 
or other agencies before a board of arbitrators will be convened. 
If, however, the parties, during the arbitration proceedings, vol- 
untarily and by themselves arrive at a settlement, it may be given 
the status of an award by the arbitrators. This principle has been 
adopted to avoid duplicating the work of existing agencies and 
to establish arbitration as a definite and separate mechanism for 
the maintenance of industrial peace, not to be confused with 
non-judicial methods which have compromise as their objective. 

The Tribunal is not a permanent board of arbitrators to hear 
and determine any or all cases. On the contrary, it is a mecha- 
nism by which a board of arbitrators is selected for each case in 
accordance with the requirements of the parties in each particu- 
lar controversy. This principle avoids the creation of “czars” 
and discourages persons from seeking the office of arbitrator from 
motives of self-interest. . 

To carry this principle further, the office of arbitrator is honor- 
ary. No arbitrator will receive compensation unless the parties 
and the Arbitration Committee specifically, in each instance and 
for particular reasons of their own, authorize it. 

Decisions of arbitrators in this Tribunal are rendered on the 
basis of evidence, as presented by the parties, in accordance with 
prescribed Rules of Procedure. These proceedings have for their 
objective an award that is legally enforceable under the prevail- 
ing arbitration law and that has the effect of a judgment of the 
court when the parties seek such enforcement. 

Decisions of arbitrators may be reconsidered, when new facts 
are discovered or where there is proof of fraud, false testimony 
or material error, thereby affording every opportunity for justice 
to prevail. 

The following is the plan of organization and administration 
and the Rules of Procedure as approved by the Executive 
Committee: 
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ORGANIZATION AND ADMINISTRATION 


Purpose. The Voluntary Industrial Arbitration Tribunal (here- 
inafter referred to as the Tribunal) is established by the Ameri- 
ean Arbitration Association (hereinafter referred to as the 
Association), for the purpose of arbitrating labor disputes vol- 
untarily submitted by the parties. For this purpose, arbitration 
is defined to be the settlement by adjudication of any dispute 
which the parties refer to judges of their own choice for final 
decision. The agreement to arbitrate may relate to existing mat- 
ters or to questions which may arise in the future and it may 
embrace all of the questions involved or only those of a specified 
kind. 

Administration. An Administrative Council (hereinafter re- 
ferred to as the Council), appointed by the American Arbitra- 
tion Association in such number as it shall determine, is charged 
with the direction and control of the administrative affairs of 
the Tribunal. The Council shall not exercise any adjudicative 
functions, all of which functions are reserved under the Rules to 
the arbitrators and Arbitration Committee. The Council shall 
have a Chairman appointed by the American Arbitration Asso- 
ciation, a Registrar and such other officers and assistants as the 
Chairman may deem necessary. 

Arbitration Committee. An Arbitration Committee of three 
members, to be known as the Industrial Arbitration Committee 
(and hereinafter referred to as the Arbitration Committee), shall 
be appointed by the Chairman of the Council. It shall perform 
the duties and services assigned to it under the Rules; shall act 
as the information and registry body and shall be in charge of 
the records of the Tribunal. The Arbitration Committee may 
call upon the Registrar or other employees of the Tribunal to 
perform the clerical services provided for under the Rules. 

Members of the Tribunal. The Council shall designate persons 
to serve as arbitrators who shall be inscribed as arbitrator- 
members of the Tribunal. The Council may invite organizations 
representative of industry, labor and the public or other ap- 
proved institutions to make nominations for arbitrator-members 
of the Tribunal. Such persons shall be of the highest character 
and integrity and of such judicial competence as to insure an 
impersonal, impartial and non-partisan determination of the 
matter in issue. They shall be designated for a period of two 
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years; but the Council may revoke their appointment at any time 
for what seems to it to be good and sufficient reasons; except that 
such revocation shall not be made while an arbitrator is engaged 
in a proceeding. Vacancies shall be filled in the same manner as 
the designations were made. 

Special Boards of Arbitrators. The Council shall have authority 
to assemble a board of arbitrators of such number and qualifica- 
tions and in such manner as the parties shall indicate, for the 
adjudication of any matter submitted by parties under any spe- 
cial arrangement. Such Board may be assembled to hear a series 
of disputes or to continue in office for a fixed period of time. 

Facilities. With the object of facilitating the immediate and 
continuous use of arbitration, the Association undertakes to main- 
tain the physical and other necessary facilities for the Tribunal, 
accessible at all times for proceedings in accordance with its Rules 
of Procedure or by special arrangement with the Council. 


RULES OF PROCEDURE 


The following Rules of Procedure are promulgated by the Ad- 
ministrative Council of the Voluntary Industrial Arbitration Tri- 
bunal of the American Arbitration Association this twentieth day 
of October, 1937, and are in effect on that date: 

1. Request for Arbitration. Any party to an agreement con- 
taining an arbitration clause providing for arbitration under 
these Rules may initiate arbitration proceedings by notifying the 
other party of such intention and filing a copy of such notice, 
together with a statement of the dispute and a copy of the agree- 
ment, with the Arbitration Committee. 

Parties to any existing labor dispute may initiate proceedings 
under these Rules by executing a submission agreement and filing 
a copy thereof with the Arbitration Committee. 

Upon receipt of a copy of the notice or the submission agree- 
ment, and upon being satisfied that the remedies of negotiation, 
mediation or other conciliatory measures have failed or been ex- 
hausted, the Arbitration Committee shall forthwith proceed with 
arrangements for the arbitration. 

2. Statement of Dispute. The notice of initiation of proceed- 
ings shall contain a statement of the dispute, and the party receiv- 
ing such notice may file an answering statement with the Arbi- 
tration Committee, a copy of which shall be furnished the other 
party. 
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The Submission Agreement shall contain a statement of the 
matter in controversy. 

No new or amended statement of the dispute may be considered 
by the arbitrators except by mutual agreement of the parties, or 
after a period of three days is allowed the other party to answer 
such amended or new statement of the dispute and provided that 
such statement is within the scope of the arbitration agreement. 

3. Appointment of Arbitrators. If the arbitration agreement 
provides a method for appointing arbitrators, that method shall 
be followed. If the method so provided designates a period of 
time within which the arbitrators shall be named and either or 
both parties fail to do so, the Arbitration Committee shall ap- 
point the arbitrator. If no period of time is specified, then a 
period of seven days shall be allowed. 

If no method of appointment has been provided, and the parties 
are unable to agree upon a method, within a period of seven days, 
the method shall be as follows: 

The Arbitration Committee shall submit to each party an iden- 
tical list of names chosen from the members of the Tribunal, or 
as otherwise provided by the parties. Each party shall be re- 
quested to eliminate any names to which he objects and to return 
the list within a period of seven days from the date of mailing. 
From the names remaining upon the lists, the Arbitration Com- 
mittee shall make the appointment. Upon the failure of either or 
both parties to return the lists within a period of seven days’ 
time, or upon their failure to agree upon selections from the lists, 
the Arbitration Committee shall proceed to make the appoint- 
ment. The Arbitration Committee shall determine the number 
of arbitrators whenever the arbitration agreement or the parties 
fail to do so. The Registrar shall notify each arbitrator of his 
appointment and each party that the appointments have been 
made. 

4, Vacancies. If any arbitrator should die, withdraw, or be 
unable, or refuse to perform the duties of his office or should he 
wilfully delay the proceedings with the intent to defeat the arbi- 
tration, the Arbitration Committee shall, on request of either 
party and on proof of the fact satisfactory to itself, declare the 
office vacant. Vacancies shall be filled in the same manner as the 
original appointment was made. 

5. Arrangements for Hearing. When the Board of Arbitrators 
has been appointed, the time and place of the hearing shall be 
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fixed by the arbitrators and a notice thereof, together with a copy 
of these Rules, shall be sent to the parties by the Registrar at 
least five days prior to the time set for the hearing. The Registrar 
shall make the arrangements necessary for taking a stenographic 
record when the parties so request and deposit such sums as the 
Registrar finds necessary to cover the expense thereof. 

A party intending to be represented at the hearing by counsel 
shall notify the Registrar and the other party of that fact at least 
three days prior to the date set for the hearing. 

Before proceeding with the hearing, each arbitrator, if so re- 
quired under the prevailing arbitration law, shall take the oath 
of office in the prescribed form. If the prevailing arbitration law 
permits waiver of a prescribed oath, the parties may waive the 
oath pursuant to such law. 

6. Proceedings during the Hearing. The order of the proceed- 
ings shall be as follows: The complaining party, or his counsel, 
shall present his case, call his witnesses and present his proofs; 
and then submit to questions and examination on the proofs pre- 
sented. The defending party, or his counsel, shall then present 
his defense, call his witnesses and present his proofs, and then 
submit to questions and examination thereon. Exhibits offered 
by either party may be received by the arbitrators, and shall be 
made part of the record. Unless otherwise specified, all decisions 
of the arbitrators, including the making of the award, shall be 
by majority vote. The arbitrators shall maintain the privacy of 
the proceedings unless the parties mutually agree to the contrary. 

7. Evidence. All proofs shall be taken in the presence of the 
parties; but the hearing may proceed in the absence of either 
party, if by his own fault, after due notice, he fails to be present 
or fails to obtain an adjournment. If it is deemed necessary by 
the arbitrators to make any independent inspection of the subject 
matter of the dispute, or to make any inquiries or obtain proof 
or information outside of the hearings, they may do so, provided, 
however, that opportunity is afforded the parties to examine any 
evidence so secured, unless such examination is waived in writ- 
ing. The parties shall furnish such proofs as the arbitrators re- 
quire whenever it is possible for them to do so; but when given 
authority by the prevailing arbitration law to subpoena witnesses 
or documents, the arbitrators may do so on their own initiative. 
The arbitrators may hear arguments by counsel and receive briefs 
and shall fix the time within which these shall be filed. 





Industrial Arbitration 409 





The arbitrators may, in their discretion, or shall, upon the de- 
mand of either party, require parties or witnesses to testify under 
oath. When the parties shall have concluded the presentation of 
their proofs, the arbitrators shall close the hearings. 

When the prevailing arbitration law permits the entry of a 
judgment on the award and it is the intention of the parties to 
rely upon such law for its enforcement, the provisions of that law 
shall be duly observed throughout the proceedings. 

8. Adjournments and Extensions or Reductions of Time. The 
arbitrators shall take adjournments on the request of a party for 
good cause shown and may take adjournments on their own initia- 
tive, but in no event shall they take such adjournments beyond 
the time set in the agreement for the making of the award. Ex- 
tensions of time may be taken by mutual agreement of the parties 
or by the arbitrators when authorized by the parties to do so. The 
Arbitration Committee, upon the request of a party, or in its own 
discretion for cause satisfactory to itself, may reduce or extend 
the time limits provided in the Rules, except the time for making 
the award when fixed by the arbitration agreement. 

9. Optional Proceedings without a Hearing. The parties, by 
mutual agreement, may dispense with the hearing and authorize 
the arbitrators to conduct the proceedings in the manner speci- 
fied by the parties. When the parties shall fail to specify other- 
wise, the parties shall submit to the Registrar their respective 
claims in writing, including a statement of the facts and such 
written documents, abstracts from books of account or other 
proofs, properly verified, as the parties may wish to submit. These 
statements and proofs may be accompanied by written argu- 
ments by counsel and shall be submitted within a period of seven 
days from the date of the notice to file such statements. Each 
party shall have the right to examine the statements and proofs 
submitted by the other party and the Registrar shall forward 
such statements and proofs to the respective parties, each of 
whom may make one reply thereto. Upon the failure of any party 
to make such a reply within a period of seven days after receiv- 
ing such statements or proofs, he shall be deemed to have waived 
the right to reply and the arbitrators shall thereupon proceed to 
their determination of the controversy. 

10. Award. The award shall be made in writing and shall be 
rendered within 30 days after the closing of the proceeding or 
after the reference of the dispute to the arbitrators when there 
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is no hearing. The award shall be signed by not less than a ma- 
jority of the arbitrators and shall be filed with the Registrar, who 
shall deliver or mail a true copy to each of the parties. 

Any dispute between the parties as to the meaning or execution 
of the award may be resubmitted for interpretation to the arbi- 
trators who made the award. If they cannot be reassembled, the 
Arbitration Committee may make such interpretation. 

Although it is no part of the duty of the arbitrators to act as 
mediators during the proceedings, the arbitrators may, when 
notified that the parties have voluntarily effected a settlement, 
give such settlement the status of an award by stating the terms 
of the settlement in the form of an award and attaching their 
signatures thereto. 

11. Reconsideration of Award. In the agreement the parties 
may reserve the right to demand a reconsideration of the award. 
This demand, when exercised, shall set forth the facts upon which 
it is sought. An award may be reconsidered only on the ground 
of the discovery of new facts calculated to have a decisive effect 
on the award and which facts were unknown to the parties seek- 
ing revision or were non-existent at the time of the hearing. 
Upon proof of manifest error or false testimony or fraud, the 
arbitrators shall consider a revision of the award. If for any 
reason the arbitrators cannot be reassembled, the Arbitration 
Committee shall provide a method of revision, including the as- 
sembling of a new board of arbitrators, if the parties so request. 

12. Fees. The Arbitration Committee shall have authority to 
fix the administrative fees for each proceeding and to apportion 
their payment and time thereof by the parties; preferably on the 
basis of equal payments by each party. Arbitrators shall serve 
without compensation unless the parties, by special arrangement 
and with the consent of the Arbitration Committee, otherwise 
provide. 

13. Special Rules. If the parties or the arbitrators deem special 
or additional rules to be necessary for a particular adjudication, 
the Arbitration Committee, upon the request of the parties or 
upon the Committee’s own initiative, shall adopt special rules. 
These shall be applicable only to that particular controversy and 
shall not constitute amendments to these Rules. 

14. Application of Rules. By action of the Executive Com- 
mittee of the Association, these Rules are deemed to be part of 
the General Rules of the American Arbitration Association and 
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are applicable to industrial disputes unless the parties, by mutual 
agreement, indicate that the General Rules shall be in effect. The 
arbitrators shall interpret and apply these Rules in the manner 
best calculated to effect an adjudication of the dispute. When- 
ever differences concerning their interpretation arise which the 
arbitrators cannot resolve to the satisfaction of the parties, the 
Arbitration Committee shall make the final decision. 


ARBITRATION CLAUSE 


In order to facilitate references to arbitration under these 
Rules, the following Arbitration Clause is recommended for inser- 
tion in contracts or agreements between management and 
employees: 


Any dispute, claim or difference arising out of or relat- 
ing to this agreement, or the breach thereof, shall be sub- 
mitted to arbitration under the Industrial Arbitration Rules, 
then obtaining, of the American Arbitration Association. 





THE SWEDISH LABOR COURT 
BY 
J. HAGANDER 
Vice-President of the Labor Court 


IN 1928 a law was passed in Sweden by which a legal regulation 
of collective agreement and its effects was obtained. In conjunc- 
tion therewith it was decreed that disputes arising on account 
of collective agreements should be settled in a special court, called 
the Labor Court. 

The main object of a collective agreement is to indicate a 
standard governing the separate employment contracts. No spe- 
cific rules as to the contents of a collective agreement are pro- 
vided in the statute. In this respect the statute merely states 
that collective agreement is entered into by an employer or an 
association of employers on one side and a trade union or a simi- 
lar union of workmen on the other side, and stipulates condi- 
tions which the employers have to observe when engaging work- 
men, as well as other conditions concerning the relations between 
the employer and the employee. 

The employer or the employee who is bound by a collective 
agreement—in the case of the employee his obligation originates 





412 The Arbitration Journal 





from his being a member of a trade union having entered into 
a collective agreement—must not, during the validity of the 
agreement, undertake discontinuation of work (lockout or 
strike) or blockade, boycott or other similar measures of con- 
flict, whether it be on account of a dispute in regard to the true 
purport of the agreement or in order to bring about a change 
in the agreement. Nor must measures of conflict be taken in 
some other cases, specifically mentioned. 

If the employer or the employee or the union of such disre- 
gards an obligation under a collective agreement or the statutes 
concerning these agreements the damaged party shall be indem- 
nified. When estimating the extent of the damage, the Court has 
to consider not only the pure economic loss but also, among other 
things, the general advantage of sustaining the agreement. 

The task of the Labor Court is to try and settle cases regard- 
ing collective agreements. Insofar as the action is based upon 
such an agreement, the Court is competent. Accordingly, all 
controversies between employers and employees, which cannot 
be attributed to a stipulation made in a collective agreement be- 
tween the two parties or in a statutory enactment about collec- 
tive agreement, fall outside the jurisdiction of the Labor Court. 

The Court is composed of a president and six members. The 
President and two impartial members are appointed by the gov- 
ernment and are not considered to represent the interest either 
of the employers or of the employees. The President—at the 
present time a former member of the Supreme Court—and one 
of the two members must have held judicial office. The third 
impartial member must be especially well informed as to labor 
conditions. The government also appoints the four remaining 
members, of whom two are selected according to the proposal of 
the council of the employers’ associations and the other two at 
the suggestion of the central organization of the trade unions, 
called “ landsorganisationen ”’. 

A case as a rule may be brought before the Labor Court only 
by someone who is a party to a collective agreement. Accord- 
ingly, when on the employer’s side the agreement has been made 
by an association of employers, and a controversy arises between 
a separate member of the association and his workers, such a 
case shall be brought before the Court by the association and 
not by the individual employer. As, on the workers’ side, the 
agreement is always made by a union of workmen, it results 
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that the workers’ action regarding a controversy arisen shall be 
brought before the Court by the trade union. Only in instances 
where the union declares itself unwilling to take action on behalf 
of its member may the member himself enter his action. One 
of the reasons for this arrangement is that the contracting union 
is presumed to know best the conditions under which the agree- 
ment was made, and therefore it has not been considered advis- 
able that an individual member should bring forth a case which 
could lead to a judgment prejudicial to the union, without the 
union being able to attend to its proper interest. 

The Labor Court’s procedure is mainly the following: The 
action is commenced by a statement in writing. Next the op- 
ponent gets the opportunity of making a statement in writing 
on account of the action entered. When the members of the 
Court have been informed as to the contents of the pleadings, the 
case comes on for verbal trial, generally two or three weeks after 
the writ has been issued. At least one week in advance both 
parties are informed of the date on which trial will be held. 
The parties may call witnesses and produce other evidence. 
Furthermore the Court itself may subpoena witnesses and pro- 
cure other evidence. The absence of one of the parties does not 
prevent the Court from passing judgment. The case thus havy- 
ing been tried, the judges retire to deliberate. The judgment is 
made in writing and signed by all of the judges. No appeal lies 
from the Court. 

The activities of the Labor Court commenced on January 1, 
1929. The number of cases during the period 1929-1936 is shown 
by the following table: 

Removed 


from the 
Year : cause list 


For obvious reasons the greater number of actions have been 
brought in the Labor Court by the employees, since controversies 
chiefly arise on account of demands for increased pay, holidays 
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or other privileges. However, a considerable number of actions 
have been entered by the employers. Among the 156 actions, 
brought before the Labor Court in 1930, 44 were entered by the 
employers. The corresponding numbers for the year 1932, were 
221 and 41, and for the year 1935, 211 and 44. In a few instances 
the actions have been brought before the Labor Court by the 
two parties jointly. 

About two-thirds of the judgments have been unanimous. In 
cases where dissent has been expressed, the employers and the 
employees have been favored in much the same degree. 

Execution of the judgments of the Labor Court is effected by 
the same process as execution of other judgments. There are no 
special means of enforcing the decision of the Court. Nor are 
such means necessary. When a judgment constitutes a decision 
of principle in a dispute of interpretation, employers and em- 
ployees hence always apply the purport established by the Court. 
As far as it is known, even in more delicate questions, such as 
the settling of lockouts and strikes, the Labor Court’s judgments 
have always been respected. 





NEWS AND NOTES 


McGrady to Direct Labor Relations for R. C. A. Edward F. Mc- 
Grady resigned on September 7 his post as Assistant Secretary 
of Labor, which he has filled since 1933, to become Director of 
Labor Relations for the Radio Corporation of America. Mr. 
McGrady was formerly chief labor adviser for the National 
Recovery Administration and before taking a Government post 
was the legislative representative of the American Federation 
of Labor at the Capitol. 


Conciliation by the U. S. Department of Labor. The Monthly 
Labor Review of the U. S. Department of Labor reports that 
during June, 1937, conciliators of the department mediated in 
157 disputes involving directly and indirectly about 106,202 
workers and spread over 27 states and the District of Columbia. 
This mediation service was requested by one or both parties to 
the disputes, some of which had already developed into strikes 
before the Department of Labor was requested to intervene. In 
others, strikes were threatened but had not yet taken place. In 

















Industrial Arbitration 415 





some cases, although no strike was immediately threatened, a 
controversy between employer and workers had developed to such 
a stage that an outside mediator was deemed necessary. 

The Department of Labor conciliators were successful in ad- 
justing 67 of these 157 disputes, while 64 were still pending at 
the close of the month; two were settled by the disputants without 
aid of a conciliator, 18 were referred to the National Labor Rela- 
tions Board, and six could not be adjusted. 


Activities of the N. Y. State Department of Labor. Intervention in 
113 strikes, involving 67,894 workers, during July is reported in 
the Industrial Bulletin of the New York State Department of 
Labor for August, 1937. Strike intervention is an activity of the 
department’s Division of Industrial Relations, and constitutes 
an immediate and constant attempt at conciliation of labor dis- 
putes with the consent of both parties, and is less formal than 
the services of the State Mediation Board or the State Labor 
Relations Board. 

68 of the strikes were terminated during the month, leaving 
45 strikes continuing into August. Of those terminated, labor 
won 25, involving 39,343 workers; lost 22, involving 2,156 
workers, and compromised 21, involving 5,721 workers. 91 of 
the July strikes were in the Metropolitan District, while 22 were 
in the up-state district. 

Wage increase was the predominating issue, appearing in 86 
strikes, while union recognition appeared 74 times, often coupled 
with the demand for higher wages. The closed shop was an issue 
16 times and hours 13 times. Five of the strikes were caused by 
jurisdictional disputes between the American Federation of 
Labor and the Committee for Industrial Organization. 


Arbitrators Decree Test on Supremacy of Workers. As a result 
of a ruling by an arbitration board, five Woonsocket spinning 
mills are conducting a three months’ test to determine whether 
men or women do the better spinning. If the men win, they get 
the jobs; if the women win, the jobs go to them. 

It all came about when 800 workers went on strike demanding 
shorter hours, higher wages and an agreement that in future men 
be hired whenever jobs became available. The arbitrators dis- 
posed of all issues except that of male or female supremacy and 
decreed the test to solve that knotty problem. 
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Two types of spinning are carried on by the mills, “ frame” 
spinning and “ mule” spinning. In the former type, the operator 
stands in front of the machine and handles the spindles, while in 
“mule” spinning the operator must be strong and agile, being 
called upon to step over a moving beam about knee high. Although 
admitting that men are better mule spinners, the mills contend 
that women produce more in frame spinning. Because of this 
fact, the tendency has been toward frame spinning and the 
ascendency of women workers. The men dispute the contention 
of the mills and the supremacy of women; hence the test. 





COURT DECISIONS 


Reasonable Effort to Settle Disputes by Negotiation or Arbitration 
Under Sec. 876-A, New York Civil Practice Act, Relating to Injunc- 
tions in Labor Causes. Motion for an injunction pendente lite on 
behalf of the plaintiff unions to restrain the defendants from dis- 
regarding the terms of an agreement between the unions and 
defendants. Defendant alleged that the agreement was unen- 
forceable for three reasons: (1) that it lacked mutuality; 


(2) that plaintiffs had failed to perform their obligations and 
hence came into equity with unclean hands; and (3) that the 
unions have not complied with the provisions of Sec. 876-A, 
C. P. A.; in that they had not made every reasonable effort 
therein required to settle the dispute by negotiation or arbitra- 
tion before asking for injunctive relief. Held, motion for an 
injunction granted. 

After holding that the first two of the above mentioned de- 
fenses must fail, the court then continued with regard to the 
plea that the defendants had not satisfied the provision of the 
State Anti-Injunction Law—(Sec. 876-A of the Civil Practice 
Act) as follows: 

“ Reasonable effort has been made to settle the dispute by 
negotiation or arbitration. On several occasions in May the 
plaintiffs met with the defendants at the former’s offices to nego- 
tiate a settlement; thereafter in June, a union representative 
visited the defendants with a view to discussing and negotiat- 
ing a settlement. In addition, the plaintiffs had several telephone 
conversations with the defendants, in each instance requesting 
that the parties meet for the purpose of discussing a settlement. 
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The court finds that these attempts at settlement through nego- 
tiation were made by the plaintiffs in good faith and refused by 
the defendants. 

“Further proof of the plaintiffs’ bona fides is found in their 
written offer made on July 27 to discontinue this action if the 
defendants would consent to mediate before the New York State 
Board of Mediation. The defendants contend that since this offer 
to arbitrate before the State Board was not made until after the 
action was commenced, there has been a failure of compliance 
with C. P. A. 876-A, sub-division 4. The action was begun by 
the service of all papers on the defendants on July 14. As noted, 
the written offer to arbitrate before the State Board was made 
by the plaintiffs on July 27. The court cannot agree with the 
defendants that this two weeks’ hiatus between the inception of 
the action and the offer to arbitrate compels it to disregard the 
offer. The statute only requires that attempts at settlement be 
made prior to the issuance of the injunction; it does not require 
the offer to be made prior to the institution of the action. But 
apart from this, subdivision four of the section has been ade- 
quately complied with.” Murphy v. Ralph Sup. Ct., Spec. Term, 
Pt. I, N. Y. L. J. September 10, 1937, Poletti, J. 





TRIBUNAL AWARDS 


Wrongful Discharge. The right of an employer to discharge an 
employee under the present industrial set-up is a vague and vari- 
able one, and when a question as to wrongful discharge is pre- 
sented for solution by arbitration, the system and principles of 
arbitration are put to the most severe and exacting test. The 
case here discussed had an unusual feature, in that the employer 
and the Union each demanded the discharge of a different worker, 
and thus counter-demands were brought before the arbitrator. 

The employer, the owner of a knitting mill, had an agreement 
with the workers’ Union in that industry wherein the employer’s 
right to discharge a worker was defined as being subject to re- 
view, first by the Grievance Committee of the Union and then 
by the Union and the employer jointly. The circumstances of 
the discharge created the issue and the burden of proof rested 
strictly on the employer. The facts as adduced at the hearing 
(with the exception of those involving an alleged personal as- 
sault) were substantially as follows: 
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An assistant foreman complained to the employer of the man- 
ner in which a certain worker had been performing his duties, 
whereupon the employer summarily discharged the employee. 
Immediately thereafter and as the workers on the four o’clock 
P. M. shift were about to take up their work, another employee, 
acting as Shop Chairman for the Union, demanded that the 
employer discharge the assistant foreman as a condition for 
permitting the four o’clock shift to go to work. This the employer 
refused to do, with the result that a few minutes later a Union 
organizer arrived on the scene and ordered all workers out of 
the factory, thereby suspending operations. 

The question in controversy came before the arbitrator in 
the form of carefully framed submissions. The arbitrator was 
a man thoroughly versed in labor questions and the national 
authority for a leading industry in the field of women’s wear. 
Although 15 witnesses were heard, the matter nevertheless occu- 
pied only one hearing, on July 9, 1937. The decision, expedited 
to fit the need of the situation, was rendered on July 13. The 
arbitrator’s awards on the various questions submitted are set 
forth below: 


Questions submitted by the Employer: 

1. The discharge of the employee by the employer was not a 
breach of the Union Agreement. The Agreement gives the com- 
pany the right to discharge any employee, subject, however, to 
review, first by the Grievance Committee and then by the Union 
and the employer jointly. 

2. The action of the Shop Chairman in demanding the dis- 
charge of the assistant foreman as a condition for allowing the 
other workers to start work on the four o’clock shift, was arbi- 
trary and unwarranted and was not within the scope of his duties 
as Shop Chairman. Because of the Shop Chairman’s action, the 
workers refrained from working on June 21, at four P. M. This 
constituted a stoppage and a breach of the Agreement. 


Questions submitted by the Union: 

1. The stoppage was the result of the action of the Shop Chair- 
man, who exceeded his authority by demanding the discharge 
of the assistant foreman as a condition for allowing the workers 
to start work on the four o’clock shift. 

2. By refusing to discharge the assistant foreman the employer 
did not breach any provision of the agreement with the Union. 
The discharge of the employee would have been subject to review, 
and he would have been entitled to reinstatement with payment 
for back salary if it were ultimately found that the employer in 
discharging him had violated the Agreement with the Union. 
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3. The assistant foreman, by complaining to his employer 
about the work done by the worker, was not guilty of any breach 
of orderly conduct. It was within the scope of his duties to make 
such reports, and the fact that he did make such a report con- 
cerning him resulted in a personal altercation between himself 
and the worker. This, however, was not sufficient reason for 
causing the employer to discharge the assistant foreman. To 
have compelled the employer to do so, would have been penaliz- 
ing the company for something for which they were not respon- 
sible. The question of his discharge must be left to the volun- 
tary action of the company. 


Summary: 

The decision of the arbitrator in the case submitted is that the 
employer return both the assistant foreman and the worker to 
their respective jobs at once. Since the employer, by discharg- 
ing the worker, did not breach any provision of the Agreement 
with the Union, he is not required to pay him any back pay for 
the time he lost as a result of his discharge. 

The worker is cautioned that any recurrence of a similar com- 
plaint should entitle his employer to ask for his permanent 
discharge. 

The assistant foreman is cautioned that the interests of his 
employer can best be served by maintaining equitable, friendly 
and humane relations with those workers who come under his 
supervision. 





ADVICE FROM A FRENCH EDITOR 


When Jacques Chastenet, editor of “Le Temps” of Paris, 
sailed for home recently, he observed that the United States 
should apply to the settlement of her own industrial problems 
the principles which have made her one of the outstanding 
forces for world peace. 

The American plan, he said, seems to be that when inter- 
national misunderstanding is threatened, “the principals, to 
use an American term, should ‘keep their shirts on’ and get 
around the conference table to talk things over,” but “here I 
notice the first tendency is not for the principals to get together 
and iron out their disagreements at a conference, but to take 
their shirts off and immediately start fighting.” 
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